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PBEFACE 

I  SHALL  best  explain  the  purpose  of  this  work  by  a  few  lines 
of  autobiography. 

In  May  1889  I  was  appointed  Jbo  the  Chair  of  Law  in 
Melbourne  University  as  successor  to  the  late  Dr.  W.  E.  Heam, 
so  favourably  known,  not  only  in  Australia,  but  also  in  England 
and  America,  as  the  author  of  The  Aryan  Household^  The  Govern- 
ment of  England,  and  other  works.  Immediately  upon  my 
arrival  in  Melbourne,  I  found  it  incumbent  upon  me,  in  order 
to  fulfil  the  engagements  made  by  the  Faculty  of  Law,  to  lecture 
upon  a  subject  called  "  The  Public  Law  of  Victoria,"  of  which 
I  had  not,  at  that  time,  any  special  knowledge. 

In  ordinary  circumstances  it  would  have  been  a  sufl&ciently 
severe  task  to  lecture  to  a  large  and  critical  audience  upon  a 
topic  which  I  had  not  thoroughly  studied.  But  in  this  case 
the  hardship  was  intensified  by  the  fact  that  I  could  find  no 
text-book  which  would  give  me  even  an  outline  idea  of  the 
subject.  The  only  authorities  prescribed  by  the  Faculty  were 
the  Acts  of  Parliament  for  the  time  being  in  force  in  Victoria 
on  various  branches  of  it. 

The  inadequacy  of  such  a  provision  for  the  teaching  of 
Public  Law,  in  a  country  like  Victoria,  must  be  manifest. 
In  Victoria,  as  in  England,  much  of  that  which  is  most  import- 
ant in  sound  constitutional  knowledge  is  never  embodied  in 
statutes  at  alL  Judicial  decisions,  diplomatic  correspondence, 
resolutions  of  the  Houses  of  Parliament,  political  tradition  and 
practice  generally,  form  essential  items  in  the  list  of  the  sources 
of  public  law.  To  expect  a  beginner  to  assimilate  public  law 
from  a  study  of  the  statutes  alone,  is  like  expecting  a  foreigner 
to  master  the  railway  system  from  an  examination  of  the  time- 
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table.  For  a  ripe  scholar  such  as  Dr.  Hearn,  who  had  grown 
up  with  and  personally  influenced  the  developement  of  the 
Constitution  of  Victoria,  it  was  easy  to  explain  and  illustrate 
the  subject,  using  the  statutes  as  occasional  evidence.  But  to 
myself,  and,  I  believe,  also  to  my  students,  such  a  course  was 
not  open. 

In  the  circumstances,  it  seemed  best  for  me  to  throw 
myself  frankly  on  the  confidence  of  my  class,  explaining  to 
them  the  situation  in  which  I  was  placed,  begging  their  for- 
bearance for  imperfections,  and  promising  them  at  the  earliest 
possible  moment  something  in  the  way  of  a  text-book.  I  felt 
that  this  latter  promise  was  especially  due  to  those  country 
students  who,  though  obliged  to  pass  the  examinations,  were 
unable  to  attend  lectures.  Upon  them  the  circumstances  bore 
especially  hard. 

I  have  now  to  thank  the  members  of  my  class  for  the 
readiness  with  which  they  entered  into  my  views,  and  the 
consideration  which  they  extended  to  my  shortcomings.  During 
the  lecture  terms  of  the  years  1889  and  1890, 1  was  able,  by  dint 
of  hard  work,  just  to  keep  pace  with  their  requirements.  In 
fulfilment  of  my  promise,  I  bring  out  this  little  book,  having 
been  more  intensely  convinced,  as  I  have  written  each  page 
of  it,  that  the  subject  of  which  it  treats  cannot  be  grasped 
by  an  ordinary  student  without  some  other  guide  than  the 
statute-book. 

It  will  be  seen,  then,  that  this  work  is  piimarily  a  text- 
book for  university  students.  It  is  not,  and  does  not  pretend 
to  be,  a  manual  for  practitioners.  I  have  not  attempted  to  go, 
for  example,  into  the  details  of  election  law  or  the  practice  of 
Parliamentary  Committees.  I  have,  in  all  cases,  subordinated 
the  professional  to  the  scientific  side  of  the  subject.  It  has,  in 
fact,  been  my  steady  aim  to  show  that  the  body  of  government 
is  not  a  mere .  collection  of  c€^ual  mandates,  the  arbitrary 
result  of  the  surrender  of  individual  independence  to  the  control 
of  the  aggregate,  but  the  vital  offspring  of  the  working  of  the 
spirit  of  order  upon  the  chaos  of  circumstance,  a  true  organism 
with  a  verifiable  past  and  a  conjectural  future,  with  a  structure 
well  worth  careful  study,  and  with  limbs  and  members  whose 
function  it  is  to  effect  and  apply  the  political  ideals  of  the 
community.     With  this  object^  I  have  conmienced  by  sketching 


the  organism  in  its  earlier  stages  of  developement ;  when  I  have 
arrived  at  its  present  form,  I  have  abandoned  the  historical 
method  (except  in  a  few  details),  and  Imve  subjected  it  to  a 
process  of  dissection  and  analysis. 

But  although  I  have  written  primarily  for  university 
students,  I  have  ventured  to  hope  that  mj  book  will  have  an 
iiit«re»t  also  for  a  wider  class  of  students.  Among  the  ever- 
increasing  number  of  those  who  study  the  course  of  political 
developement,  and  the  nature  of  political  phenomena,  there  may 
be  a  few  who  will  be  glad  to  have  a  report  upon  the  growth  of 
English  principles  in  a  new  atmosphere.  There  is  so  much 
in  that  atmosphei'e  which  reproduces  the  conditions  of  their 
ancestral  home,  that  these  principles  have  taken  I'oot  with 
amazing  firmness.  On  the  other  hand,  so  much  is  diflerent,  or 
nitlier,  so  much  is  wanting,  thai  the  variations  which  have 
followed  from  the  change  of  climate  seem  to  me  intensely  inter- 
esting and  instructive.  Many  tendencies,  at  present  only 
latent  in  English  politics,  or  kept  in  check  by  poweriiil  counter- 
tufluences.  have  in  Victoria  run  their  unhindered  course,  and 
can  therefore  be  studied  under  the  valuable  condition  of 
abetraction.  Knowing  and  sympathising  with  the  desire  of 
students  such  as  I  have  alluded  to  for  simple,  unalloyed  facts, 
I  have,  so  tar  as  possible,  avoided  comment  or  expression  of 
opinion  in  the  body  of  the  book.  In  the  concluding  chapter 
only,  1  have  permitted  myself  to  moralise.  It  is  easy  to  skip 
a  concluding  chapter, 

I  eliuuld  like  also  to  think  that  a  few  of  the  more  prac- 
tically-minded persona  who  actually  carry  on  the  business  of 
polilJcs  wotdd  make  use  of  my  work.  I  do  not  oilfer  them 
views  or  opinious,  but  simply  facts,  and  I  have  been  amazed 
to  End  how  many  persons  in  important  political  positions  (1 
do  not  allude  specially  to  Victorian  examples)  are  ignorant  of 
th«  elementary  facts  of  their  subject.  But,  apart  from  these 
cases,  in  a  country  where  every  adiUt  male  has  at  least  some 
inflaence  on  politics,  there  should  be  no  lack  of  interest  in 
political  infommtion,  UHiat.  after  all,  is  the  good  of  democracy, 
unless  it  increases  the  intelligent  interest  taken  by  the  members 
ot  tlie  couimunity  in  the  problems  of  government  ?  And  the 
first  condition  of  such  interest  is  an  adec^uate  knowledge  of 
thv  t!lvm4!iiUiry  facts  of  the  case. 
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One  word  upon  the  title  of  my  book.  1  liave  not  (as  I 
first  intended)  called  it  "  The  Public  Law  of  Victoria,"  because 
I  have  thought  that  sucti  a  title  might  imply  a  more  detailed 
statement  of  professional  law  than  I  intend  to  give.  I  have 
avoided  the  obvious  name  of  "llie  Constitution  of  Victoria," 
because  it  seems  to  be  the  custom  with  English  writers  to 
confine  the  term  "  Constitution "  to  a  very  narrow  sphere, 
Hmited,  practically,  by  the  direct  action  of  Parliament  and  the 
central  executive.  I  am  strongly  convinced  that  this  practice 
has  tended  to  obscure  that  most  important  aide  of  the  citizen's 
existence  which  is  covered  by  the  action  of  the  local  authoritieB, 
and  I  do  not  think  that  there  is  any  sound  warrant  for  it. 
But  I  am  bound  by  precedent,  and  I  have  therefore  used  the 
expression  "  The  Government  of  Victoria,"  to  cover  what  I 
hope  will  prove  to  i>e  a  fairly  complete,  though  by  no  means 
detailed  account  of  the  organs  of  government  in  Victoria  at 
the  close  of  the  year  1890,  Of  the  merits  of  those  organs, 
judged  by  their  practical  results,  I  have  said  very  little.  That 
is  a  topic  which  I  hope  to  take  up  in  a  later  and  more  com- 
prehensive work.  But  though  I  liave  not  put  in  the  shading, 
I  trust  that  I  have  not  omitted  any  important  features  in  my 
sketch. 

It  now  only  remains  for  me  to  perform  the  grateful  task 
of  thanking  those  who  have  so  kindly  come  to  my  asstBtance 
with  information  and  encouragement.  For  the  plan  and 
execution  of  the  book  I  am  alone  responsible.  Notwithstand- 
ing that  I  have  verified  every  relation  which  seemed  to  me  of 
any  real  importance  by  reference  to  the  original  authorities, 
I  dare  not  hope  that  I  have  avoided  errors,  and  for  such  errore 
as  there  may  be,  I  alone  am  to  blame.  But  my  special 
gratitude  is  due  to  Sir  Henry  Parkes,  G.U.M.G-.,  Premier  of 
New  South  Wales,  to  the  Hon.  H.  .1.  Wrixon.  Q.C,  late 
Attorney-General  of  Victoria,  and  to  my  colleague,  the  Hon. 
F.  S.  Ilobson.  Q.C.  Cliuirman  of  Committees  in  the  legislative 
Council  of  Victoria,  for  the  valuable  help  wliich  their  official 
experience  and  position  have  enabled  them,  and  their  courtesy 
has  prompted  them  to  oflbrd  me  in  explaining  the  actual 
working  of  the  traditional  machineij  of  government ;  to  Mr. 
Donald  Mackinnon,  M.A.,  of  Lincoln's  Inn  and  the  Victorian 
Bar,  who   has   brought   his  great   knowledge   of    the   mo<lei')i 
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statute  law  of  Victoria  to  bear  upon  my  proof-sheets ;  and  to 
Messrs.  Dowden  and  Armstrong,  of  the  Public  Library,  Mel- 
bourne, for  their  constant  endeavours  to  lighten  my  always 
severe,  and  sometimes  irksome  labours  in  that  valuable  institu- 
tion. The  help  of  other  friends  has  been  acknowledged  in  the 
footnotes,  in  connection  with  the  special  matters  in  which  their 
assistance  has  been  so  valuable. 

Melbourne,  August  1891. 
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Tde  ancient  theory  of  govenmient  in  England  was  that  every 
act  of  state — legislative,  executive,  and  judicial — was  per- 
formed by  and  in  the  name  of  tlie  Crown.  The  tiieory  atill 
liolds,  though  it  has  received  in  the  course  of  centuries  a 
most  important  addition — that  the  Crown  must  itself  act,  in 
almost  every  case,  through  its  appropriate  agents,  who,  as  a 
matter  of  fact,  have  practically  suggested  the  act  in  question, 
And  in  tracing  the  origin  of  a  department  of  state,  the  old 
theory  ia  still  our  safest  guide.  If  we  go  back  far  enough,  we 
shall  find  surely  tliat  the  root  of  the  matter  is  to  be  found  in 
the  autocratic  power  of  the  Crown.  As  time  goes  on,  and 
business  increases,  the  Crown  entrusts  the  matter  to  a  special 
body  of  advisers,  always  in  theory  the  servants  of  the  Crown, 
and  often  very  powerfully  influenced  by  the  Crown's  personal 
views,  but  gradually  acquiring  au  independent  position.  Still 
later,  this  body  of  advisers  passes  by  degrees  under  the  control 
of  Parliament,  tliough  nominally  remaining  in  the  service  of 
the  Crown.  Such  ia  the  general  course  of  the  history  of 
KngUah  government,  and  it  is  especially  the  course  of  the 
faistory  of  English  colonial  government. 

The  earliest  foreign  possessions  of  the  English  Crown  were 
foreign  in  every  sense.  They  consisted  of  certain  fiefs  of  the 
decaying  Roman  Empire,  which,  by  dynastic  arrangements,  or 
hy  conquest,  became  vested  in  English  kings.  Their  inhabit- 
atit«  were  strangers  to  the  English,  and,  with  rare  exceptions, 
Buch  8S  that  of  Calais,  they  never  formed  part  of  the  ordinary 
English  system  of  g<wemment.  Long  after  the  Parliament  of 
England  liad  become  an   important   factor  in  home  affairs  it 
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abstained  from  any  share  in  the  government  of  foreign  depend- 
encies. It  regarded  them  with  dislike  as  sources  of  war  and 
expense.  They  were  left  entirely,  as  a  royal  appanage,  to  the 
personal  government  of  the  Crown,  through  its  personally  chosen 
agents. 

Even  when  the  founding  of  true  colonies  began.  Parliament 
claimed  no  share  in  their  management.  Yirginia,  the  oldest 
of  the  American  group,  was  organised  by  letters-patent  from 
the  Crown.  Maryland  and  Pennsylvania  were  actnally  granted 
in  fee  to  private  individuals.  Crown-charters,  not  Acts  of 
Parliament,  were  the  bases  of  such  powers  of  self-government 
as  the  old  English-speaking  colonies  possessed.'  The  depend- 
encies acquired  by  conquest  were  managed  as  Crown  estates. 

The  first  body  to  acquire  a  constitutional  position  with 
regard  to  foreign  possessions  was  the  Privy  Council.  In  the 
time  of  the  Commonwealth,  a  period  which  is  in  truth  the 
seedplot  of  modem  polities,  we  find  the  Protector,  whose 
generals  had  been  fighting  the  Spanianl  for  the  empire  of  the 
Southern  Seas,  appointing  a  committee  "  to  take  into  considera- 
tion the  Ti-ade  awl  Navigation  of  this  Commonwealtli."  '  We 
are  not  told  of  what  body  this  was  a  committee,  but  aa  no 
Parliament  was  in  existence  at  the  time  of  its  appointment 
{2d  November  1655),  and  as  the  letter  of  summons  says  that 
the  appointment  is  made  by  Hia  Highness  with  the  advice  of 
hia  Cimncil,  there  can  be  little  doubt  that  it  was  regarded  as  a 
committee  of  the  latter  body,  and  as  a  matter  of  fact  we  learn 
from  another  source  ^  that  its  officials  were  paid  by  the  CounciL 

The  inclusion  of  the  subject  of  Nav^ation  m  its  commis- 
sion would  undoubtedly  have  given  the  committee  power  to 
deal  with  tlie  English  dependencies  abroad.  But  unfortunately 
the  statesmen  of  the  Commonwealth  were  too  busy  to  develope 
the  idea ;  and,  though  additions  to  its  membersliip  were  occa- 
siomtlly  made,*  we  learn  from  anonymous  but  fairly  reUable 


'  Cr.  ■  ILit  of  the  eettkmenU  whidi  rewired  charters  trom  the  Crown  betweeD 
157*  uid  loeo  in  CaUndar  of  State  Fapert  {coloBul),  p.  viii.  The  whole  o(  the 
prDfww  to  thU  volume  U  well  worth  rending  hy  those  interested  in  the  hiii(«ry  ot 
the  EDglixh  ooluiiieg. 

'  Whilulork,  jVtmnriuil  (oJitiou  1782),  p.  080. 

*  iViuy  Scat  Bonk,  IflBB,  p.  G6  (quoted  in  Thomu't  XeUt  0/  Maicriah/or  tht 
BMory  vj  Pubtie  DrpartautnU,  ji,  77). 

'  B.O.  Wl.itelook,  p.  83*  (February  18M-Sfl). 
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testimony, tliat  the  committee  soon  became  "merely  nominal."' 
The  plan  did  not,  however,  entirely  drop  out  of  sight,  for, 
immediately  after  the  Restoration,  Charles  11.  created  by  patent 
two  bodies  specially  concerned  with  the  administration  of 
dependencies.  The  first,  known  as  the  Council  of  Trade,  con- 
stituted by  pat«nt  dated  7th  November  1660,"  was  charged  by 
Article  XI.  of  its  instructions  to  consider  the  general  state  of 
llie  Foreign  Plantations,  and  in  all  matters  wherein  these  were 
concerned  to  take  advice  "  from  the  Council  appointed  to  sit 
apart  for  the  most  particular  inspection,  regulation,  and  care  of 
the  Foreign  Plantations."  *  This  was  the  second  body,  the 
Council  of  Foreign  Plantations,  constituted  by  patent  dated  1st 
December  1660,*  and  its  .(Vrtioles  of  Instruction  show  clearly 
that  it  is  the  direct  ancestor  of  the  Colonial  OHice  of  the  present 
day.  Its  members  are  to  establish  a  tegular  correspondence 
with  the  Governors  of  the  various  dependencies,  to  req^uire 
them  to  send  an  account  of  their  affairs  and  the  constitution 
of  their  laws  and  government,  to  hear  and  report  to  the  king 
upon  all  complaints,  to  investigate  the  subject  of  emigration, 
"  and  how  no.'dous  and  unprofitable  persons  may  be  trans- 
planted to  the  general  advantage  of  the  Public  and  commodity 
of  our  Foreign  Plantations,"  and,  in  a  word,  "to  advise,  order, 
settle,  and  dispose  of  all  matters  relating  to  the  good  govem- 
meDt  ...  of  the  Foreign  Plantations." '' 

These  two  bodies  were  consolidated  by  royal  patent  of  the 
27th  September  1672  ^  into  The  Council  of  Trade  and  Planta- 
tions, with  salaried  president  and  vice-president,  but  the  united 
Board  was  itself  abolished  by  a  revoking  patent  of  tlie  2l8t 
December  1675.'  ITiere  can  be  little  doubt  iliat,  while  they 
existed,  these  councils  were  looked  upon  as  committees  of  the 
Priry  Council,  for,  by  their  Articles,  the  members  of  the  Council 
of  Foreign  Plantations  are  directed,  when  they  deem  further 
powers  uocessary,  to  address  themselves  to  the  king  or  Privy 
Cotincit  for  further  directions ;  *  and,  in  the  patent  revoking 
their  commission,  the  joint  council  are  ordered  to  deliver  up 
their  papers  to  tlie  Clerk  of  the  Privy  Council" 

The  Board  of  Trade  and  Plantations  was  revived  by  King 

'  Thfnuu,  p.  77.  •  Ibid.  '  Ibid. 

'  ArtiulM  (luutod  in  ThDmu,  p.  31. 


'  Tbon 


I,  p.  S4(i.rtivl(!XI.) 
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William  III.  on  the  16th  December  1695.  The  powers  giveo? 
to  the  commissioners  specially  refer  to  the  "  Plantations  in 
America  and  elsewhere,"  and  include,  in  addition  to  the 
functions. of  the  joint  board  of  Charles  II.,  the  important  righfc 
to  recommend  to  the  King  in  Council  the  names  of  persons  td 
be  appointed  Governors  and  ofBcials,  and  also  the  duty  of  cott. 
sidering  the  Acts  of  the  Assembhes  of  the  Plantations  sent  to. 
Euyland  for  the  royal  approval.' 

This  board  was  continued,  under  various  comnussions,  till 
the  year  1781,  when,  at  the  close  of  the  American  War  of 
Independence,  the  Board  of  Trade  and  Plantations  was  abolished 
by  statute,'  and  it  was  provided  ^  that  the  functions  of  the 
conunissionera  might  be  exercised  by  any  committee  or  cont* 
niittees  of  the  Privy  Council,  appointed  by  His  Majesty  durinj 
pleasure,  without  salary,  fee,  or  pension  to  the  members  thereol 
A  feeling  of  despair,  occasioned  by  the  loss  of  the  Americ&ii 
colonies,  and  a  desire  for  economic  reform,  combined  to  prevent 
the  latter  provision  being  properly  carried  out  till  the  year 
1786,  when  an  Order  in  Council  constituted  a  regular  establislM 
ment  of  eighteen  officials,  charged  with  attending  to  the  buM? 
ness  of  the  committees  contemplated  by  the  Act  of  1782.*  £0 
the  year  1817  the  Crown  was  authorised  by  statute*  to  pay  a 
salary  not  exceeding  £2000  a  year  to  the  Vice-President  of 
the  Committee  of  the  Council  appointed  for  the  consideration, 
of  matters  relating  to  Tiude  and  Foreign  Plantations ;  and  in  th( 
year  1827  a  similar  provision  was  made  with  regai-d  to  th( 
Presidency,*  which,  it  was  specially  enacted,  should  not  on  thai 
account  be  deemed  a  "  new  office."  ^  (The  President  and  Vioa- 
President  were,  in  fact,  with  the  exception  of  the  Colonii 
Secretary,  the  only  working  members  of  the  committee.) 

The  establishment  thus  created,  familiarly  known  as  "  The 
Board  of  Trade,"  continued  in  existence  down  to  the  time  of  J 
the  foundation  of  I'ort  Phillip.  But  it  was  by  no  means  the  T 
sole,  or  even  the  most  important  provision  made  by  the  English  I 
government  for  the  management  of  the  colonies.  We  have  not  \ 
yet  seen  how  it  was  that  Parliament  came  to  have  a  voice  i 

'  TLnmaa,  [i.  79  (Article  XI.)  '  23  Geo.  III.  c.  S2. 

'  8  15.  •  TlioiDM,  p.  79. 

'  67  Geo.  HI.  a  efi.  '7  Oi*.  IV.  c.  82. 

*  TUia  «u  Co  aruid  tti«  operation  or  the  rcGtriationii  of  the  8  Anne,  c  1,  {g  fl 
i  as  (which  (HO), 


the  matter,  for  the  Privy  Council  is  a  body  which,  in  theoiy, 
is  quite  independent  of  Parliament,  and  its  committees  are  not, 
nominally,  under  Parliamentary  control.  To  understand  how 
Parliament  acquired  the  control  of  the  colonial  government,  we 
must  consider  for  a  moment  the  history  of  the  office  of  Secre- 
tary of  State  for  the  Colonies. 

From  veiy  early  times  there  had  heen  in  England  officials 
known  as  "  King's  Secretaries."  As  their  name  implies,  they 
were  officials  attached  to  the  person  of  the  monarch,  to  conduct 
his  correspondence  and  act  as  his  messengers.  For  centuries 
their  appointments  were  purely  casual,  they  had  no  definite 
position  in  the  state,  and  their  numbers  varied  with  the  actual 
requirements  of  the  day.  But  with  the  reign  of  Henry  VIII. 
they  h^an  to  acquire  a  distinct  standing.  Their  official  rank 
was  fixed  by  the  Statute  of  Precedence  of  1540.'  From  that 
time  until  the  year  1708  the  regular  number  of  Secretaries 
was  two.  known  respectively  as  the  "  First "  and  "  Second,"  or 
the  "  Nortliem  "  and  "  Southern,"  and  this  tradition  was  rarely 
departed  from.'  The  warrant  of  Henry  VIII.  {said  to  be  of 
date  1639  or  1540),'wluch  appointed  Thomas  Wriothesly  and 
Kalph  Sadler  to  "  have  the  name  and  office  of  the  Kinges 
Majesties  Principal  Secretaryes,"  oi'daiued  that  they  should 
attend  His  Majesty  whenever  he  was  present  in  the  "  Hiegh 
House  "  of  Parliament,  and  that  at  other  times  they  should  sit 
alternately  by  weeks  in  the  "  Hieghe  "  House  and  the  "  Lowe  " 
House,  except  that  when  special  business  should  be  treated  in 
the  latter,  they  might  both  be  present.*  The  warrant  also 
obviously  contemplates  the  presence  of  the  secretaries,  though 
in  a  subordinate  condition,  in  all  meetings  of  the  Council,^  and 
we  therefore  gleau  from  it  this  most  important  fact,  that  in  the 
aiKteenth  century  the  king's  secretaries  did  actually  constitute 
a  link  between  the  Council  and  the  Parliament,  the  respective 
depositories  of  prerogative  and  popular  power. 

The  office  gained  further  recognition  by  the  practice,  which 
begatt  in  1658,"  of  creating  it  by  patent,  instead  of  by  mere 

'  81  Hen.  Vm.  e.  10.  »  Tlioniis,  p,  £7. 

■  Stall'  Fttper  Commution,  vol,  i,  p.  623  n. 

*  fbbt  p.  sat.     But  tbey  liad  no  vo[«h  uuIum  the;  happened  to  be  peers  [31 
Ba&TIIl.  <:.  10,18). 

■  Ibid.  p.  es3.     TliB  31  Hen.  VIII.  0.  10,  §  10.  expnulf  g«ve  them  aestB, 

■  -         I.  p.  27. 
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warrant  or  delivery  of  the  seals,  and  from  the  begiuning  of  tlie 
seventeenth  century  its  holders  are  spoken  of  as  Secretaries  of 
Slate}  Their  position  was  still  further  strengthened  by  Claren- 
don's scheme  of  government  at  the  time  of  the  Eestoration,  one 
of  its  rules  being  that  the  Principal  Secretaries  of  State  s/untld 
he  of  all  Coiitmitiees  of  (lie  Caiindl} 

It  is  doubtful,  however,  whether  a  Secretary  of  State  ab 
this  time  retained  the  right  to  sit,  tm  o§icio,  in  Parliament. 
Like  the  Lord  Chancellor  before  him,  a  Secretary  of  State  bad 
ceased  to  be  the  personal  attendant  of  the  king ;  he  had  de- 
veloped into  a  great  public  ofEcial.  After  the  Eestoration,  the 
office  was  frequently  held  by  men  of  firstrate  importance  in 
politics,  men  like  Arlington,  Sunderland,  and  Godolphin,  who 
were  generally  membera  of  one  House  of  Parliament ;  and  this 
practice  led  easily,  after  the  Eevolution,  into  the  maxim  that  a 
Secretary  of  State  ought  to  be  a  member  of  Parliament. 

The  custom  of  having  two  Principal  Secretaries  of  State 
continued  practically  unbroken  till  the  year  1768.  Sixty  yeara 
before  that  date.  Queen  Anne,  in  1708,  had  appointed  a  Third 
Secretary,  for  Scottish  affairs,  and  the  appointment  was  con- 
tinued till  the  Jacobite  rising  in  1745,^  but  the  Third  Secretary 
was  not  necessarily  of  Cabinet  rank,  and  did  not  take  an  equal 
position  with  his  older  colleagues.  Walpole  was  also  made 
Secretary  at  War  in  1708,  and  the  office  was  continued  inter- 
mittently for  some  time,  but  it  was  not  a  Secretaryship  of  State, 
and  must  not  be  confounded  with  the  later  Secretaryship  for 
War. 

In  1768  a  really  new  departure  was  taken  by  the  appoint- 
ment of  the  Earl  of  Hillsborough  as  Secretary  of  State  for  the 
Colonies.  The  patent  of  appointment  (dated  27th  February 
1 768)  distinctly  states  that  "  the  public  business  of  the 
Colonies  and  Plantations  increasing,  it  ia  expedient  to  appoint 
one  other  Principal  Secretary  of  State  besides  the  two  ancient 
Principal  Secretaries."  * 

Htti-e,  then,  we  get  a  clear  recognition  of  the  colonies  as  a 
department  of  state,  with  a  special  official  to  look  after  it. 
The  holder  of  the  office,  if  a  member  of  the  House  of  Commons, 
■  Tbe  lirat  msUnco  is  uid  to  havs  b«en  in  1601  (Thomu,  p.  27).  I  hsTO 
not  livnti  able  tn  trace  the  reference  in  Bymer,  but  find  iii»t«ni>«8  in  1610,  IfllS,, 
and  \m  (Rinmet,  Fadira,  Tii.  2.  pp.  169  and  310,  uid  vii.  3,  p.  4). 

»  Thomos.  p.  M.  *  Ibid.  p.  2T.  *  Quotu.l  in  Thomas,  p.  27, 
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-would  require  to  be  re-elected  under  the  provisions  of  the  Act 
of  1708,'  but  he  would  escape  the  exclusion  of  the  Place  Act 
of  1742,*  and  so  the' practice  of  Parliamentary  control  could  be 
extended  to  the  Colonial  Office.  Unfortunately,  the  creation  of 
the  department  was  soon  followed  by  the  loss  of  the  American 
colonies,  and  in  1781^  the  office  of  Tliird  Secretary,  or  Secretary 
gf  State  for  the  Colonies,  was,  with  the  Council  of  Trade  and 
Plantations  itself,  swept  away.  Such  colonial  business  as 
remained  was  transferred  to  the  "  Home "  office,*  which,  with 
the  "Foreign"  office,  by  a  new  arrangement  made  in  1782,* 
replaced  the  former  Northern  and  Southern  departments.  For 
some  time  the  personality  of  the  old  Colonial  Department  sur- 
vived in  the  separate  staff  of  the  "  Office  for  Plantations,"  which 
existed  inside  tlie  Home  Office,  but  even  this  distinction  had 
disappeared  before  1795."  Until  the  year  1801  the  business 
of  the  colonies  continued  to  be  transacted  in  the  Home  Office.^ 
But  in  that  year  another  change  was  made.  The  necessities 
of  the  gi-eat  French  war  had  led  to  the  establishment,  on  the 
lltli  July  1794,*  of  a  permanent  War  Department,  presided 
over  by  a  Secretary  of  State,  and  in  1801  the  business  of  the 
colonies  was  transferred  to  this  new  department,  the  head 
whereof  was  thenceforward  known  as  the  "  Secretary  for  War 
and  the  Colonies."  This  arrangement  continued  till  some  years 
after  the  founding  of  Port  Phillip,  and  fixed  the  number  of 
Secretaries  of  State  at  three.  But,  still,  it  must  be  remembered 
that  the  position  of  a  Secretary  of  State  is  functional  only, 
not  organic.  There  is  no  law  which  compels  Her  Majesty  to 
appoint  any  particidar  number,  and  the  division  of  business  can 
be  varied  at  any  time,  while  each  Secretary  can  act  for  any 
other  in  all  matters  properly  cognisable  by  a  Secretary  of  State, 
It  must  be  borne  in  mind  also,  that  the  other  secretaryships 
rufurred  to  at  this  period  of  history,  the  Secretaryship  at  War 
hold  by  Lord  Palmerston  iu  1812  and  1827,  and  the  Chief 
Sccrotaryahip  for  Ireland  created  at  the  time  of  the  Union,  are 
not  Principal  Secretaryships  of  State  at  all*  It  is  still  more 
important  to  remember  that,  during  the  present  century,  the 

<  S  AnDfl,  e.  7,  §  2S.         '  15  G«o.  II.  c.  22.         ■  By  22  G»o.  III.  c  8!. 
'  Tliouua,  p,  3S,  •  Ibid.  p.  28. 

•  Ibid.  p.  86.  '  Ihid.  ■  Ibid. 

'  Strictljr  tpuUng,  ttw  Homo  Socretary  U  to  tliis  day  waponHiblo   Tor  tho 
ftlTkln  of  Ircluid,  the  Cbier  Secretary  beiog  bis  official  eubordinatu. 
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Secretary  for  the  Colonies  has  invariably  been  a  member  of 
Parliament,  and  nearly  always  in  the  Cabinei.  This  practice 
it  is  which  has  enabled  I'arliament,  by  means  of  questions 
asked  of  the  Colonial  Secretary  or  Under-Secretary/  to  take  part 
in  the  actual  administration  of  the  colonies.  The  right  of 
Parliament  to  legislate  for  the  colonies  was  formally  claimed  in 
1766,^  and  baa  often  been  exercised. 

We  have  now  traced  the  growth  of  tlie  two  principles 
which,  at  the  founding  of  Port  Phillip,  determined  the  form  of 
the  constitutional  relations  of  the  English  government  with  the 
colonies.  "We  may  close  the  chapter  with  a  quotation,  which 
illustrates  the  working  at  that  time  of  the  two  principles,  the 
principle  that  the  colonies  are  governed  by  the  Crown,  and  the 
principle  that  that  government  must  be  conducted  in  accordance 
with  the  views  of  Parliament.  The  extract  relates  specially  to 
colonial  legislation,  but  it  may  serve  as  an  illustration  for 
general  colonial  buaiaess. 

"  All  Acts  parsed  bj  Colonies  liaving  Legislative  OoverutnenU  are  traus- 
iititted  to  the  SecretAiy  of  State  to  bs  laid  before  Her  Uajest;.  These 
Acl«  are  forwarded  by  the  Secretary  of  State  to  the  Clerk  of  the  Privy 
Council,  and  are  thus  Hubmitted  to  Her  Majesty,  who  thereupon  orders  a 
reference  to  be  made  to  the  Board  of  Trade.  The  Secretary  of  State,  being 
himself  a  member  of  the  Board,  communicates  with  the  President  by  meana 
of  minutes,  pointing  out  in  the  firtt  instance  the  Acta  which  appear  to  him 
to  require  the  peculiar  attention  of  the  Board,  or  which  should  be  referred 
foe  the  opinion  of  any  other  Department  of  the  Government  (most  frequently 
the  Treasury).  Those  Acts  which  do  not  appear  to  him  to  fall  within  the 
jieculiar  province  of  the  Board  of  Trade  are  recommended  to  be  confirmed, 
disallowi>d,  or  left  to  their  operation,  as  the  case  may  require,  which 
recommendation  is,  as  a  matter  of  course,  complied  with  ;  but  all  the  Acta 
of  this  class  of  Colonies  must  receive  the  formal  sanction  of  the  Board  of 
Trade  before  being  assented  to  by  tlie  Crown.^ 

That  is  to  say,  a  colonial  question  came  in  the  first  place 
before  the  Secretary  for  the  Colonies,  wlio  was  nominally  a 
servant  of  the  Crown,  but  really  a  great  parliamentary  official 
with  a  seat  in  the  Cabinet.     By  him  it  was  laid  before  his 

<  VHien  the  Colonial  Secretary  isa  peer,  the  Under-Socratsry  is  always  chossn 
rram  ths  Hoase  of  ComtDons,  and  convetsely.  So  there  is  always  some  one  to  be 
quiistioued. 

■  Ely  tho  6  Geo.  III.  c.  12.  The  Act  eiprewly  mentions  only  the  Ametiesu 
colonies,  but  there  is  do  doubt  that  the  claim  was  meant  t«  b«  gensnl.  The 
Act  liiu  never  been  repealed. 

»  TlioniB,  p.  81. 
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principal,  the  Crown,  which  referred  it  to  its  regularly  appointed 
advisers  on  such  subjects,  the  Committee  of  the  Council  for  Trade 
and  Plantations,  or,  as  they  were  usually  called,  the  Board  of 
Trade,  who  finally  advised  the  Crown  as  to  its  course  of  action. 
But,  ever  since  the  days  of  Huskisson's  fiscal  reforms,  the 
Prasident  of  the  Board  of  Trade  had  also  been  a  Cabinet 
Minister,  responsible  to  Parliament.  And  so  ultimately  Parlia- 
ment controlled  the  whole  matter.  Such  anomalies  occur  at 
every  turn  in  the  English  constitution,  and  it  is  only  by 
patiently  imravelling  their  history  that  we  can  learn  how  the 
government  of  the  empire  has  assumed  its  present  character. 


CHAPTER    II 


THB  LOOAL^  GOVERNMENT  OF   THE   COLONIES  (aHD  PAETICOLABLT 
OF   NEW   SOUTH   WALES)    PKIOR   TO   THE   YEAK  1835 

As  has  bees  before  said,  such  local  constdtatioos  as  the  earlier 
English-apeaking  colonies  possessed  were  usually  acquired  by 
direct  cliarter  or  proclamation  of  the  Crown.  The  first  im- 
portant deviation  from  this  rule  was  in  the  case  of  the  colony 
of  Quebec,  which  by  statute  of  1774'  received  an  improved 
form  of  local  government.  Tlie  precedent  woa  followed,  in 
the  year  1791,  by  Mr,  Pitt's  famous  Canada  Act,'  which 
united  the  two  provinces  of  Quebec  and  Ontario.  It  has  been 
declared  by  high  authority  *  that  the  reason  for  the  introduc- 
tion of  Parliamentary  action  into  the  government  of  Canada 
waa  the  desire  to  concede  to  the  Soman  Catholic  colonists 
certain  rights  inconsistent  with  the  severe  Conformity  statutes 
then  existing,  and  with  which  the  Crown  had  no  power  to 
dispense.*  But  the  application  of  the  principle  about  tlie  same 
time  to  the  government  of  India,  and,  soon  after,  to  Australian 
affairs,  makes  it  more  probable  that  the  change  was  really 
due  to  the  growing  extension  of  Parliamentary  influence  over 
all  departments  of  state. 

'  The  word  "  locftl "  is  used  througboitt  this  ch&pter  to  dktinguish  m&tters 
conducted  in  tlie  caloaj'  from  thoM  conducted  by  the  Home  gorernmeot. 

*  14  Geo.  IIL  G.  83. 

'  31  Geo.  111.  c.  31.  (These  tno  statutes  should  be  wrefully  studied,  fot  the; 
contAui  the  modem  polic;  of  the  English  ^remmoDt  with  tegud  to  colanial 

*  See  lUparl  of  lAe  CirmmiUee  of  Her  ilajaty's  Privy  Cirunril/ar  Trade  and 
PUmtatiimli  {itb  April  1846),  in  Victorian  VoUt  and  Proortdings,  1^  pp,  702-712. 

*  This  U  a  curioni  iiiBtanco,  if  it  bo  true,  cf  (Isfcmico  to  the  tuchings  of  his* 
tory.  James  11.  lost  his  crown  by  hia  siirdse  of  tha  diapensing  power.  Geoc);e 
III.  woald  liare  been  only  too  reojly  to  tuiforce  the  eiistiiig  legislatiDn  aguiist 
Iliu  Catholics,  if  his  miQUtun  would  bsve  allowed  him. 
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Be  this  as  it  may,  the  practice  of  the  present  centuiy  lias 
been,  wliilst  leaving  to  conquered  acquisitions  as  much  aa  pos- 
sible their  previous  forms  of  government,  to  confer  local  con- 
stitations  by  Act  of  Parliament  upon  possessions  acquired  by 
settlement.  The  course  of  proceeding  has  been  fairly  uniform. 
Firet,  there  has  been  a  purely  despotic  government,  when  the 
colony  has  been  ruled  as  a  military  position  by  a  Governor  and 
a  handful  of  officials  appointed  by  the  Home  government. 
Then  there  lias  been  a  constitution,  with  a  Legislative  Council, 
partly  appointed  by  the  Governor  and  partly  elective.  Of  this 
Council  the  Crown  officials  have  always  formed  part,  but  the 
executive  has  been  unassailable  by  the  legislature,  and  respon- 
sible only  to  the  Colonial  Office ;  possessions  in  these  two  stages 
being  known  technically  as  ■'  Crawn  Colonies."  In  the  third 
stage,  there  have  generally  been  two  Houses  of  Legislature, 
both  elective,  or  one  elective  and  one  nominee,  and  the  execu- 
tive has  consisted  of  officials  chosen  for  their  Parliamentary 
position,  and  liable  to  dismissal,  like  ministers  in  England,  in 
consequence  of  an  adverse  vote  of  the  legislature.  This  is  the 
era  of  "  Responsible  Government" 

Until  the  year  1823  the  colony  of  New  South  Wales  had 
been  in  the  first,  or  military  stage  of  government.  The  com- 
mission to  its  founder,  Governor  Phillip,  practically  vests 
despotic  iKtwers  in  liis  liands.  There  is  no  word  of  a  local 
council,  and  the  Governor  has  merely  to  take  tlie  oath  to 
observe  the  laws  relating  to  Trade  and  Plantations.'  The  civil 
and  criminal  courts  established^  under  the  24  Geo.  IIL  c  56,''' 
and  the  consequent  Orders  in  Council,*  make  no  provision  for 
any  popular  element  in  the  administration  of  justice.*  Perhaps 
the  mi»t  important  check  on  the  despotic  power  of  the  early 
Governors  was  the  estabhshment.  by  Letters-Patent  of  5th  May 
1787,*  of  a  Vice-Admiralty  Court,  though,  as  the  Governor  was 

'  Sm  cop7  of  aommiMion  in  Barton,  HiMory  of  Kcw  South  WnUa,  i  p.  iH.    J 
Tb»  tMOin;>&njiiig  iaitnictioos  (S3d  April  1787)  ore  mntnly  economic  ia  cbaructcr. 

'  By  Leittrs-Patent  of  2J  Al)ril  1787  (Barton,  i.  p.  631),  v 

'  The  Act  IcgslUing  Itansjiortfttion. 

*  Of  Sth  December  USS  (tiling  eutem  cout  of  Hi.  S.  W.  u  place  for  rocep-   v 
tira  of  convUu). 

*  Unleu,  pouibljr,  the  presence  of  asseuors  appointed  by  the  Qovernoi  may 
l*  n^arddl  in  that  light. 

'  Copy  In  Bitrtan,  i.  |i.  E37.     It  appeara  by  u  nwital  in  the  commisrion  of  Sir    V" 
JaUkM  Oanliog  <a  commiuary  of  the  court  (Cxllaghkii,  AcU  and  Orditutttcu,  II, 
(>■  1130],  that  tharn  liad  been  «ulior  Lettara  of  the  ISth  April  17S7. 
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himself  senior  member  of  the  court,  eveu  this  step  left  bim  with 
an  overwhelming  power.  Kot  till  tlie  year  1823  waa  passed 
the  firet  Constitutional  Statute  wliich  operated  in  Australia, 
And  even  the  4  Geo.  IV.  c.  96  is  not  primarily  concerned 
with  government  in  the  full  sense  of  the  term,  but  with  the 
administration  of  justice,  a  matter  which,  as  we  have  seen,  had 
been  dealt  with  for  New  South  Wales  so  far  back  as  1785. 
It  is  interesting  to  note  the  order  in  which  the  functions  of 
government  develope.  In  Australia  by  far  the  earliest  func- 
tion was  the  administration  of  juatica 

But  the  4  Geo.  IV.  c.  96  marked  a  great  advance.  Not 
only  was  the  old  military  court  of  1787  to  be  entirely  super- 
seded by  the  erection  of  a  Supreme  Court  and  Court  of  Appeals 
somewhat  on  the  Enghah  model,'  but  the  Crown  was  empowered 
to  create  by  warrant  a  Council,  consisting  of  five,  six,  or  seven 
persons,  with  considerable  legislative  power.  The  members  of 
the  Council  were  to  hold  their  places  entirely  at  the  discretion 
of  the  Crown,  and  even  a  majority  of  them  could  not  overrule 
the  Governor  in  matters  of  legislation,*  in  which  the  Chief- 
Justice  was  also  to  have  an  independent  position  ;'  but  still  the 
statute  marked  a  great  advance  on  the  old  state  of  things. 
It  is  noteworthy  that  it  specially  required  *  that  all  laws  and 
ordinances  made  under  it  in  the  colony,  as  well  as  the  English 
Orders  in  Council  issued  in  pursuance  of  it,  should  be  laid 
before  the  English  Parliament. 

The  4  Ceo.  IV.  c  96  was  carried  into  execution  by  Koyal 
Charter,  dated  the  13th  October  1823,*  creating  a  Supn 
Court  of  Justice,  and  by  the  appointment,  under  warrant  of 
the  Ist  December  1823,*  of  five  members  of  Council.  These 
members  were  simply  the  five  chief  government  ofiicials — the 
Lieutenant-Governor,  the  Chief- Justice,  the  Colonial  Secretary, 
the  Frincipal  Surgeon,  and  the  Surveyor-General — and  their 
official  connection  with  the  Council  is  proved  by  the  fact  that 
the  warrant  appointing  them  directs  that  in  case  any  of  them 
die  before  the  warrant  reaches  the  colony,  their  succeasora 
in  office  are  to  take  their  places  in  the  Council.  But  Lord 
Batliurst's  letter,  which   accompanied   the  warrant,  explained 

M  Geo.  IV.  c.  88.  SS  M8.  »/ir<i.  8  24,  >  WW.  g  29. 

*  Ibid.%Z\.  '  CalUghmi,  ii.  p.  1435.  ^ 

'  Coi-y  in  VoU»  and  Procadingt  o/CoiiimU  (N.  S.  W.),  voL  1.  p.  1. 
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policy  was  only  to  prevail  until  tlie  English  govern- 
ment had  been  made  aware  of  the  names  of  suitable  local 
aspirants.*  In  pursuance  of  this  pledge  the  Council  was  re- 
eoUBtituted  by  warrnut  of  the  iVth  July  1825,^  which  appointed 
the  full  number  of  members,  including  amongst  them  the  names 
ot  three  private  individuals.  ^ 

But  meanwhile  a  very  important  step  had  been  taken. 
Hie  44th  section  of  the  Act  of  1823'  had  empowered  the 
CtOTn  to  constitute  and  erect  the  island  of  Van  Diemen's  Land  * 
(which  had  formerly  been  part  of  the  colony  of  New  South 
Wales), "  and  any  Islands,  Territories,  or  Places  thereto  adjacent, 
into  a  separate  Colony,  independent  of  New  South  Wales." 
Th«  Crown  did  not  avail  itself  to  the  fuU  of  the  powers  of  the 
section,  but  it  made  Van  Diemen's  Land  a  Lieutenant-Governor- 
diip  under  the  Governor  of  New  South  Wales,  whose  somewhat 
peculiar  relationship  wiih  the  new  Lieutenaut-Goveruor  of  Van 
Kemen's  Land  was  defined  at  length  in  Lord  Bathurst's  letter 
to  Sir  Thomas  Brisbane  of  the  28th  August  1823."  The 
importance  of  the  step  was  twofold,  for  not  only  did  it  give 
the  first  form  of  separate  existence  to  the  present  colony  of 
Tasmania,  hut  it  practically  deprived  the  settlers  in  Van 
Diemen's  Land  of  the  constitutional  advantages  granted  by 
the  4  Geo.  IV.  c,  96  to  the  inhabitants  of  New  South  Wales. 

The  growing  wealth  and  development  of  the  Australian 
colonies  after  the  Act  of  1823  is  marked  by  the  fact  that  in 
the  year  1827  the  Home  government  ceased  to  provide  funds 
for  the  carrying  on  of  the  civil  governments  of  Australia," 
leaving  them  to  the  support  of  the  local  treasuries ;  and  in  the 
year  1829  the  4  Geo.  IV.  c  9G,  originally  framed  as  a  tem-'^ 
.fOtuy  statute,  but  prolonged  by  a  continuing  Act,  was  super- 

a  VoUn  and  Proeetdings  (N.  8.  W.),  toI.  i.  p.  1. 
int,  aid.  p.  20.  »  4  Qao.  IV.  c.  Be. 

'k  I)tBD(l  lisil  alreidy  been  constituted  a  lieuteu&Dt -govern orsliip  by 
t  of  SSth  Juiuuy  ITBO  [Barton,  i.  p.  B26).  Tho  Instructions  of 
int'tpronior  wore  from  Govomor  Phillip  {ibid.  p.  627). 

ll  Proaedingi)  (N.  S.  W.),  vol.  i.  p.  12.     There  had  practically  been 
m1  govurDtneut  before  tbia  date  in  Van  DiomBu'a  Land  (ef.  IMart  1^ 
«  (roio  1820  onwonla],     A  distinct  Supremo  Court  waa  constituted 
a  Land  by  Letters- Pa  tent  in  1823  (cf.  B  Geo.  IV.  c.  83,  9  2).         *" 
t,  dat«d  23d  -September  1834,  from  the  Secretary  of  tie  Treosiiry  lo  Sir  ^ 
(Qnoted  in  Hoiue  of  Commana  S«uional  Papon,  1810,   vii 


F  setled  by  the  important  statute  9  Geo.  IV.  c  83,  the  basis  of 
constitutioDal  rights  in  New  South  Wales  at  the  time  of  the 
founding  of  Port  Phillip. 

The  new  statute,  like  its  predecessor,  was  primarily  concerned 
with  the  administration  of  justice.  In  the  first  place,  the 
existing  Supreme  Court,  or  any  new  creation  wliich  might 
replace  it,  was  to  be  a  Court  of  Eecord,'  and  to  have  complete 
civil  and  criminal  jurisdiction  in  New  South  Wales  and  its 
dependencies,  with  all  the  powers  of  the  three  common-law 
courts  at  Weatminster ;  to  be  at  all  times  a  Court  of  Oyer  and 
Terminer  and  Gaol  Delivery '  in  and  for  New  South  Wales  and 
its  dependencies ;  to  be  a  Court  of  Equity  in  the  same  places, 
with  ail  the  equitable  and  common-law  jurisdiction  of  the  Lord 
High  Chancellor  in  England ; '  and  to  have  such  ecclesiastical 
jurisdiction  as  had  been  or  should  be  given  by  the  Letters- 
Patent  of  constitution.*  The  Crown  was  further  empowered 
to  institute  circuit  courts,  to  be  served  by  judges  of  the  Supreme 
Court,  on  the  English  model,*  and  to  allow,  under  such  regula- 
tions as  it  should  think  fit,  an  appeal  from  the  decisions  of  the 
Supreme  Court  to  His  Majesty  in  Council.^  Criminal  issues 
were  to  be  tried  before  a  judge  or  judges  of  the  Supreme  Court, 
assisted  by  seven  assessors  chosen  from  commissioned  ofiicera 
of  the  army  or  navy,^  and  civil  issues  by  a  judge  or  judges  with 
two  magistrates  acting  as  assessors ; "  but  upon  special  authority 
by  Order  in  Council  the  legislature  of  the  colony  was  to  be 
entitled  to  apply  the  jnry  system  to  any  issues  of  fact  permitted 
by  the  order.' 

Provision  was  also  made  for  the  establishment  of  inferior 
tribunals  by  empowering  the  local  legislature  to  institute  couits 
of  General  and  Quarter  sessions,  and  to  give  them  power  to  take 
cognisance  in  a  summary  way  of  ail  offences,  not  of  a  capital 
nature,  committed  by  convicts,  and  of  all  matters  cognisable 
by  similar  courts  in  England,  subject,  in  the  case  of  free  offenders, 
to  the  rules  laid  down  by  the  Act  for  the  guidance  of  the 
Supreme  Court."  A  similar  power  was  given  to  establish 
inferior  courts  of  civil  jurisdiction,  to  be  known  as  "  Courts  of 

'  I.e.  a  court  whose  records  arc  rscoived  in  oil  procefidiagg.  wiUiout  Turllier 
proof,  u  concliiaife  evidence  of  tho  truth  of  the  Etatements  th»y  oontjun. 

>  For  the  exact  meaning  of  thcM  terms  cf.  Blaclutono  (ml.  17Ae},  iv.  jip,  3ttd-8. 
•  0  Geo.  IV.  0.  83,  ill.  '  S  12-  *  8  13-  'SI 

'6  8-  •  8  10-  "  S 17. 


Eequeats,"  presided  over  by  "  Commissioners  "  appointed  by  tbe 
Crown,  with  jurisdiction  in  cases  of  debt  and  damage  up  to  the 
value  of  ten  pounds.'  Another  most  important  sectiou  enacts 
"Tliat  all  Laws  and  Statutes  in  force  within  the  Realm  of 
England  at  the  Time  of  the  passing  of  this  Act  (not  being 
inconsistent  herewith,  or  with  any  Charter  or  Letters-Patent  or 
Order  in  Council  which  may  he  issued  in  pursuance  hereof) 
shall  be  applied  in  the  Administration  of  Justice  in  the  courts 
of  Neto  Sotitk  Wales  and  Van  Diemen's  Land  respectively,  bo 
far  OS  the  same  can  be  applied  within  the  aoid  Colonies,"  bat 
in  case  of  any  doubt  as  to  tliis  applicability  the  colonial  legis- 
lature is  empowered  to  declare  whether  or  not  they  do  apply, 
or  to  establish  any  modification  or  limitation  of  them  within 
the  colony.  This  section,  which  is  still  in  force,  leaves  the 
position  of  the  colonial  courts  and  legislatures,  with  regard  to 
the  laws  of  England  existing  before  25th  July  1828,*  extremely 
doubtfuL  Of  course  it  is  obvious  that  the  colonial  courts  are 
bound  to  recognise  any  of  such  laws  which  are  clearly  unrepealed. 
It  is  equally  plain  that  tbe  colonial  courts  would  be  obliged  to 
weigh  any  argument  directed  to  show  that  an  express  or  implied 
repeal  or  limitation  by  a  colonial  legislature  was  ultra  vires. 
But  it  is  submitted  that  no  authoritative  decision  on  the  point 
could  be  pronounced  by  any  court  save  the  ultimate  Court  of 
Appeal,  the  Judicial  Committee  of  the  Privy  Council,  And  it 
is  clear  that  the  24th  sectiou  of  the  Act  of  1828  only  intended 
to  confer  amending  powers  in  cases  of  genuine  doubt,  whilst 
the  actual  enabling  words  botli  of  that  statute*  and  tlie  previous 
statute  of  1823*  distinctly  limit  the  legislative  power  of  the 
Governor  and  Council  to  laws  and  ordinances  not  repugtiant  to 
tht  Laws  of  EnglaTid.  Nevertheless,  the  power  of  the  colonial  ^ 
legislature  to  alter  the  English  law  for  the  colony  appears  to 
h*ve  been  recognised  by  Lord  Chelmsford  in  the  case  of  Rolfc 
V.  forcer  Saltiny  Co.,'^  decided  in  the  year   1865,  though  the 

»  SOeo.  IV.  c.  as,  gl8.  '  1 24. 

'  It  will  ha  notioed  that  this  Motion  appEika  exproaaly  from  tho  passing  of  tho 
AeC    The  other  proviaioDi,  generally  apeaking,  date  from  the  1st  U>rch  lS2e 

•  S  81.  M  Geo.  IV.  c.  89,  g  21. 

■  LB.  I,  I'.C  at  p.  48.  The  colonial  Act  in  qiiustion  was  the  5  Vic.  No.  17 
(K<  8.  W. )  Sire  also  diacussion  of  the  aamo  aabject  in  Webb,  Imptrial  Law  and 
SbMttt,  pp.  i\-W  ;  olao  an  elaborate  early  judgment  on  the  same  point  in  tha 
tarn  a  Mtiedmald  v.  Lrey  { t'oUa  ami  Pnvndv-^i,  U.S.  W.,  1833,  p.  ITS). 
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point  was  not  actually  necessary  to  the  deciaion.     Later  Coneti-J 
tutional  statutes  have  placed  the  matter  on  a  diiFerent  footing. 

After  making  these  elahorate  provisions  for  the  administra- 
tion of  justice,  the  9  Geo.  IV.  c.  83  goes  on  to  authorise  the 
creation  of  a  Legislative  Council.  Its  members  are  to  occupy 
their  seats  hy  the  same  tenure  as  hefore,  but  their  numbers 
are  increased  to  a  minimum  of  ten  and  a  maximum  of  fifteen.' 
The  Council  cannot  act  unless  at  least  two-thirds  of  its 
members,  exclusive  of  the  chairman,  are  present.*  All  legisla- 
tion (following  strictly  the  English  precedent)  is  to  proceed  in 
the  Governor's  name,  hut,  except  in  cases  of  emergency,  he  is 
not  to  legislate  until  the  proposed  measure  has  been  laid  before 
the  Council,  and  a  disapproval  thereof  by  the  majority  present 
at  any  meeting  is  to  be  fatal  to  the  proposal,  the  objectors  being, 
however,  bound  to  state  their  reasons  on  the  Council  minutes. 
No  law  can  be  proposed  by  any  one  but  the  Governor,  but  he  is 
likewise  bound  to  record  his  reasons  for  refusing  to  introduce  a 
particular  measure.  The  Governor  is  also  to  preside  at  all  meet- 
ings of  the  Council  unless  specially  prevented.* 

All  laws  and  ordinances  made  by  the  Council  are  to  be 
submitted  at  once  to  the  Supreme  Court,  whose  members  may 
within  fourteen  days  of  their  passing  represent  to  the  Governor 
that  they  are  ultra  vires,  whereupon  the  Governor  is  to  suspend 
their  operation  (which  otherwise  begins  at  the  expiration  of  the 
fourteen  days)  until  the  representation  has  been  brought  before 
the  Council,  The  Council  may,  if  it  pleases,  overrule  the  re- 
monstrance, hut  it  must  he  transmitted  by  the  Governor  to  the 
Homo  authorities.*  Moreover,  all  colonial  laws  are  to  be  so 
transmitted  within  six  months  of  their  passing,  and  may  he 
disallowed  by  the  Crown  at  any  time  mthiu  four  years.*  They 
are  also  to  be  laid  at  once  before  both  Houses  of  the  English  1 
Parliament.^ 

'  g  Geo.  IV.  c.  83,  s  21. 

'  S  ^2-  Sacli  an  eaaential  proparti 
tfaough  someirhBt  inaccarately,  as  a  "  c 
meaning  from  the  old  Latin  forms  of  ■ 
EngUnil.    The  commiuion  would  empower 


public  body  is  usual  spoken 
'    Tile  word  attained  its  presentfl 
the  justices  of  the  peacs  il 
number  of  tlicm  t 


lea,  but  spgcify  nanies  of  some  of  the  justices,  the  jireseoce  of  0 
vhom  should  be  neceseary.  So  the  wording  would  run :  "  With  power  for  ;a 
or  any  three  of  you,  of  wliom  {quorum)  X  to  be  one."  There  is  an  amuiii 
refarance  to  the  practice  in  Sheridan's  SAeming  LieaUnanI,  Act  11.  Scene  4. 


*  §22. 


•8  39. 


The  actual  extent  of  the  legislative  powers  conferred  on  the 
council  haa  been  before  alluded  to.  It  is  "  to  make  Laws  and 
Ordinances  for  the  Peace,  Welfare,  and  good  Government  of  the 
said  Colonies  respectively,^  such  Laws  and  Ordinances  not  being 
repugnant  to  this  Act,  or  to  any  Charter,  or  Letters- Patent,  or 
Order  in  Council  which  may  he  issued  in  pursuance  hereof,  or 
to  the  Laws  of  England."  *  The  power  of  imposing  new  taxation 
is  also  strictly  limited  to  taxes  required  for  local  purposes,*  but 
the  power,  already  vested  in  the  governor  by  previous  statutes,* 
of  levying  certain  customs  and  excise  duties,  is  made  exercis- 
able for  the  future  with  the  advice  of  the  Council.* 

These  were  the  chief  constitutional  powers  of  the  local 
government  of  New  South  Wales  at  the  time  of  the  founding 
of  Port  Phillip.  It  will  be  seen  that,  while  they  mark  a 
distinct  advance  on  the  old  constitution  of  1823,  inasmuch  as 
the  Governor  can  no  longer  overrule  the  majority  of  the  Council 
in  matters  of  legislation,  they  still  fall  far  short  of  a  true  system 
of  Parliamentary  government.  The  members  of  tlie  Legislative 
Council  still  hold  their  seats  at  the  pleasure  of  the  Crown,  and 
the  Council  has  absolutely  no  control  over  the  executive,  which 
is  directly  responsible  to  the  Home  authorities.  Such  criticism 
of  the  executive  as  appears  upon  the  minutes  of  the  Legislative 
Council  is  strictly  limited  to  protests  regarding  the  expenditure  of 
""the  colonial  revenue,  in  which  matter  the  Legislative  Council  has 
B  statutory  position,"  but  even  here  the  expenditure  is  finally  sub- 
ject to  the  control  of  the  Commissioners  of  the  English  Treasury.^ 

The  separation  of  the  executive  from  the  constitutional 
side  of  the  government,  and  the  fact  tliat  the  records  of  the 
proceedings  of  the  executive  have  not  been  published,  render  ]  ■ 
it  somewhat  difficult  to  give  any  account  of  its  methods.  But  I 
we  gather  from  the  official  documents  that  at  this  period  there 
was  in  New  South  Wales  an  official  staff  consisting  of  a  Chief- 
Justice,  an  Archdeacon,  a  Colonial  Secretary,  an  Attorney-General, 
a  Collector  of  Customs,  an  Auditor-General,  a  Priucipal  Surgeon, 

'  Itniut  beretDembcred  thattliel  Geo.  IV.  c.  SSn'asaconatitutiuu&l  sUtute 
»i«o  tw  V«n  Diameti's  Uiid.  '  g  21.  »  §  2S. 

'  M  Ow,  HI,  0.  in  ;  1  S  2  Goo.  IV.  e.  8 ;  nnd  3  fieo.  IV.  t.  BS.  The  latter 
•taWU  snipawcrs  tlj«  govrnior  to  levy  custoina  UuUm  o(  lOi.  a  gnllou  on 
Biitkh  uiil  iBg,  ,  gallon  on  forri^n  spirit*,  4a.  *  poiiml  on  toUcco,  ind  15 
^tmX  ad  valorem  on  noD-Britlnh  tnRnttfMtuna  Importml  tlireel  from  Britiili 
S  Geo.  IV,  c.  83,  8  27.  'Ibid.  '  Ihid. 
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id  a  Survey  or- General^     Tlieae  officiaJa  were  all  appoiute* 
id  paid  by  the  Home  government,  and  some  of  them  at  least 
let  as  an  Executive  Council  uuder  the  directions  by  this  time 
itroduced  into  the  Govenior'3  Commission.*     The  Executive 
luncil  is,  of  course,  the  direct  ancestor  of  Uie  modem  Colonial 
ibinet,  the  legal  title  of  which  body  is  still  The  Executive 
uncil.      Occasionally   non-official    persons    sat   in   the    old 
Lecutive  Council  of  New  South  Wales,'  and  the  practice  is 
lill  rarely  followed.     But  primarily  the  Executive  Council  is 
body  of  ofGcials  charged  with  the,  actual  administration  of 
the  country,  and  meeting  to  discuss  matters  of  common  policy.* 
The  titles  of  the  offices  which  they  bold  usually  explain  their 
■incipal  functions.     The  Colonial  Secretary,  or  the  "Chief" 
iretary,  as  he  is  sometimes  called,  was  the  general  political 
icial ;  he  was  responsible  for  everything  not  specially  allotted 
another  department.     To  the  Surveyor-General  fell  the  im- 
portant task  of  extending  the  frontiers  of  the  settled  land  of 
the  colony,  of  superintending  the  making  and  repair  of  the 
roads,  and  of  reporting  uiwn  applications  for  Crown    grants. 
Some  of  the  old  offices  are  still  in  existence.     The  Chief-Justice 
and  the  Auditor-General  °  are  no  longer  political  officials,  the 
dignitaries  of  the  Church  have  ceased  to  be  officials  at  all,  the 
I'rincipal  Surgeon  has  naturally  disappeared.     The  Collector  of 
Customs  and  the  Surveyor-General  have  become  the  Commis- 
sioner of  Customs  and  the  Minister  or  Commissioner  of  Crown 

'  The  ofRco  of  Lieuton&at-Goremar  of  Nan  fioutli  Wales  (us  a  permtiietit 
■ppaiDtiudDt)  Beema  to  hava  cea«id  with  the  sepsrstion  of  Van  DJemon'i  L«nd 
/  ill  1839.     (Cf.  J/iauAa  aflht  Coundl,  N.  S.  W.,  1826-1830.) 

■  E.g.   inC«  that  of  Sir  lUchanl   Bonrke,  2Bth  Juue  1631.      (Original  in 
pooiuaiou  of  governiDeDt  of  NewSoath  Wales.) 

■  E.g.  Colonel  Linilewi;r,  1827-1831.     Ho  was  v\  olGcJal,  but  not  a  edMual 
ofBoW.     (Cf.  VoUsamt  FrvcMdinga,  N.  S.  W,,  1831,  p.  88.) 

•  It  ajipsBra  likely  Ihnt  at  this  puriod  the  EJOtulive  Council  waa  laroly 
■ummoned,  except  on  special  occasions,  luch  u  the  eiaralnatioii  o(  Captain 

_  Bobltuon  in  the  case  of  Sndds  and  Tbompson,  under  General  Darling  in  182S, 

I.  Ueport,  Irt  Sspt  1836,  BTideuce,  p.   5.)    Through  the  kiniiiieaa  of  tbe 

'  iT  of  New  South  Wales  (Sir  Henry  Parkea).  the  author  has  hocu  allowed  to 

uce  (see  Apjwndut  A)  a  page  of  the  Minute-Book  of  the  EiecutiJe  Couuuil 

17.     From  this  epedmen  it  seems  ptobabla  that  at  this  time  in  ordinary 

St  the  Qo*omor  issued  his  inatnicttons,  whicli  wore  mere);  communicated  to 

Is  concomed. 

*  The  office  of  Auditor-Oetieral  was  abolishsd  in  Victoria  under  the  Zl  Vic 
b  S4,  following  the  provision  of  the  Constitution  Act  [IS  Vic),  and  the  poni- 

la  filled  by  three  non-political  "ComuiiasiouCT^  of  Audit,"    (aitVic  No.  96.) 
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ispectiveiy.'  The  Colonial  Secretary  and  the  Attorney- 
retain  their  old  titles,^  The  exact  position  of  these 
political  officials  nt  the  present  day  is  a  matter  of  some  difficulty, 
which  will  have  to  be  considered.  But  there  can  be  no  doubt 
that,  at  the  time  of  which  we  are  speaking,  they  were  simply 
paid  a<lmiDi3trative  agents  of  the  Crown,  holding  then-  posts  on 
the  same  terms  as  the  permanent  officials  in  Downing  Street  or 
Somerset  House.  Some  of  them  sat  in  the  Legislative  Council, 
and,  doubtless,  there  expressed  the  Government  policy ;  but 
as  oOicials  they  were  entirely  unfettered  by  the  views  of  the 
legislature. 

Some  considerable  progress  had  been  made  in  the  develope- 
ment  of  the  scheme  of  government  contemplated  by  the  Act  of 
1828  before  the  year  1835.  There  was  a  system  of  "  common  " 
and  "  special "  juries  for  civil  cases,  and  the  principle  of  trial 
by  jury  had  been  slightly  applied  to  criminal  matters.'  Courts 
of  General  Quarter-Sessions  and  Courts  of  Requests  had  been 
constituted.*  Police  courts  and  Courts  of  petty  sessions  had 
been  organised."  and  the  fees  chargeable  in  them  regulated 
by  statute."  The  Customs  had  been  placed  on  a  regular  and 
statutory  footing.'  But  especially  important  in  the  early 
history  of  I'ort  Phillip  was  the  Act  passed  in  the  year  1833 
"  for  protecting  the  Crown  Lands  of  this  Colony  from  Encroach- 
ment, Intrusion,  and  Trespass."  ^  This  Act,  with  its  amendment 
of  1B34,*  authorised  the  appointment  of  "Commissioners  of 
Orown  Lands  in  the  Colony  of  New  South  Wales,"  who  should 
have  power  to  take  all  necessary  steps  to  protect  the  Crown 
Lands  from  trespass,  and  especially  from  trespass  which  might 
ultimately  be  used  to  ground  a  claim  of  title  by  occupation. 
These  oHicials  were  invested  with  considerable  authority,  and 
were  entitled  to  coll  on  all  justices  of  the  peace  and  constables 
to  aid  them  in  the  performance  of  their  duty. 

'  Tba  offiM  of  Survuyor-Oenetal  has  been  teeonstituted  as  a  nou- political 
Oflo*  tn  Vloturiu. 

*  Partuijii  ono  of  the  best  waji  of  redising  tbe  eiteiit  of  the  executire 
IMchiliBry  ftt  tbi*  pnriod  la  In  glauiv  through  the  ottimatei  printed  in  the  Vatts 
Md  ProanOavji  of  the  i^g.  Council*. 

*  a  WilL  I V.  No.  8 ;  «iid  4  Will.  IV.  No.  12  (N.  8.  W. ) 
'  S  Will  IV.  Noi.  2  k  S  (N.  S.  W.) 

•  4  WHl.  IV.  No.  7;  nail  5  Will,  IV.  No.  !2  (N.  S.  W.) 

•  4  Will.  IV.  No.  6  (N.  a.  W.)  '  11  Geo.  IV.  No,  8  (N.  S.  W.) 
V   •  *  Will.  IV.  No.  10  (N.  S.  W.)  •  S  Will.  IV.  No,  13  (N.  9.  W.) 
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It  now  only  remains,  to  complete  our  view  of  the  political 
horizon  of  Australia  in  1835,  to  point  out  that  the  colony  of 
Van  Diemen's  Land  had  been  separated,  for  purposes  of  local 
government,  from  the  colony  of  New  South  Wales,  by  royal 
warrant  under  the  44th  section  of  the  Act  of  1823  ;^  that  the 
"province"  of  South  Australia  was  just  being  organised  on 
the  most  approved  principles  under  the  English  Act  4  &  5  Will. 
IV.  c.  95;^  and  that  the  Swan  Eiver  settlement  (afterwards 
known  as  "  Western  Australia  " )  had  been  begun  by  Captain 
^  Stirling  under  Colonial  ofl&ce  Eegulations  in  the  year  1829, 
and  was  now  suffering  from  the  untoward  circumstances  of 
its  early  history. »  Queensland  had,  at  the  time,  no  separate 
existence,  but  was  the  Moreton  Bay  District  of  New  South 
Wales.  New  Zealand  was  a  subordinate  settlement,  barely 
organised,  under  the  control  of  the  Governor  at  Sydney. 

1  4  Geo.  IV.  c.  96. 
f  ^  See,  for  full  account,  Sessional  Papers  (House  of  Lords),  1841,  vol.  ir. 
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Fob  purposes  of  constitutional  law,  the  liiatory  of  Victoria 
Isegiiis  with  the  settlement  of  the  Port  Phillip  Association  in  the 
year  1835.  There  had  been  earlier  attempts  at  colonisation, 
but  they  had  not  led  to  any  general  results.  The  best  known 
of  them  are  the  settlement  under  Captain  Collins  at  Sullivan's 
Bay  in  1803,  abandoned  almost  immediately,  the  settlement  at 
Western  Port  in  1824,  which  only  lasted  till  1827,  and  the 
settlement  of  the  Hentya  at  Portland  Bay  in  1834,  ultimately 
merged  in  the  fortunes  of  the  Port  Phillip  colony. 

The  Port  Phillip  Association  was  simply  the  commercial 
venture  of  a  few  men  living  at  La\mceston,  a  port  on  the 
northern  coast  of  Van  Diemen's  Land,  the  nearest,  or  almost 
UiB  nearest,  coast  to  Port  Phillip  Bay.  At  the  time  when 
their  agent  first  landed  at  Port  Phillip,  and  obtained  by 
two  ao-called  deeds  of  feoffment  the  grant  of  about  150,000 
acres  of  land  from  the  aboriginals,  there  appears  to  have  been 
no  formal  arrangement  between  the  members  of  the  Association ; ' 
but,  shortly  after  Mr,  Batman's  return  from  his  expedition,  a 
provisional  deed  of  partnership  was  entered  into  by  the  fifteen 
members.'  This  deed  not  only  makes  no  attempt  to  provide 
any  system  of  government  for  the  new  territory,  but  it  care- 
fully ejtcludes,  so  far  as  it  can,  even  the  notion  of  an  ordinary 
patinetship.  Therefore,  as  the  schemes  of  the  Association 
Boon  collapsed,  it  is  not  worth  while  to  analyse  the  contents  of 
this  deed  of  partnership.  It  has  had  no  influence  upon  the 
form  of  government  in  Victoria. 

'  Bonwjck,  Fori  Phillip  ScUlcitie'vt,  p.  3S7. 
'  Copy  is  Benwiok,  ji.  386. 
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For  a  very  important  though  very  easily  settled  question 
of  constitutional  law  presented  itself  at  the  outset  What  was 
the  legal  position  of  the  80-caIled  grantees  of  land  at  Geelong 
and  Dntigalla  ? 

Their  own  first  view  obviously  was  that  they  were  entitled 
by  virtue  of  the  grant  from  the  savages.  Tliis  is  put  heyond 
question  by  their  letter  to  the  Secretary  of  State  for  War  and  the 
Colonies  dated  the  27th  June  1835,'  in  which  they  aay :  "  We 
might  therefore  have  contented  ourselves  with  this  treaty  with 
the  aboriginal  tribes,  and  quietly  have  taken  possession  of  the 
land  without  any  official  notice,  either  to  the  British  or  Colonial 
governments,"  And  they  emphasise  the  view  that  the  real 
sovereignty  in  the  soil  is  vested  in  the  aboriginals,  by  pointing 
out  that  they  have  agreed  to  pay  a  perpetual  tribute  to  them, 
which  will  be  loat  if  the  government  do  not  advise  the  Crown 
to  "  relinquish  any  legal  or  constructive  right  to  the  land  in 
question." 

It  is  possible  that  the  writ«T3  of  this  letter  did  not  quite 
consider  the  legitimate  consequences  of  their  argument.  In 
all  probability  they  did  not  mean  seriously  to  deny  the  authority 
of  Uie  English  Crown  in  the  new  territory,  not  to  dispense  with 
British  protection  against  the  fleets  of  France  and  other  powers, 
wliich  might  easily  have  snapped  up  such  a  tempting  prize  as 
the  settlement  at  Port  Phillip.  Yet  this  is  the  logical  inference 
from  their  letter.  If  the  sovereignty  in  the  soil  were  vested 
in  the  aboriginals,  it  could  not  be  vested  in  the  Crown ;  the 
territory  of  Port  Phillip  would  be  alien  soil,  and  Great  Britain 
would  have  no  right  to  take  the  smallest  part  in  its  concerns, 
nor  to  interfere,  except  on  grounds  of  expediency,  to  save  it 
from  appropriation  by  any  foreign  power.  And  Johu  Batman 
nnd  his  friends  would  be  legal  aubjecta  of  Jagajaga,  Moowhip, 
and  Mommarmalar,^  the  aboriginal  chiefs. 

r  1  To  bo  fouud  in  Bonwiek,  p.  160.  Tlie  Utter,  as  printed  inBon«ick,  does  not 
Imv  Any  iddrvas.  It  is  jirotnbte  that  the  writeiB  thought  th?;  were  wlilraaaing 
Lurd  Almdecn,  who  held  offica  till  Msj  18SG,  on  the  I2tli  of  which  month  Mr. 
Cborlei  Grant  (areat«d  Lord  Qlenelg)  was  appoiuled.  The  nowH  of  thin  ohongB 
cuinut  have  reaufaud  Van  Diemea's  Land  b;  Uie  27th  Jane. 

*  Tho  Bllegod  deed  of  feoSmeut  ia  to  be  soon  in  the  Publio  Library  at 
Mslbouins,  aud  U  interesting  from  an  antiquarian  point  of  view.  Tb«  names  of 
the  oliiolH  iniut  have  been  pnrel;  oonjectiual.  The  aboriginals  of  1835  were  not 
acoiutomed  tn  the  nee  of  the  pen,  and  did  not  sign  their  names.  Doubtleas  tliey 
thought  it  a  good  joke  to  make  tittle  bUok  niarks  on  ■  >hMpakln. 


On  any  other  supposition,  the  land,  according  to  the  well- 
known  constitutional  principle,  was  vested  in  the  Crown. 
Whether  the  territory  of  Port  Phillip  were  truly  a  No-man's- 
land,  discovered  and  occupied  by  British  subjects,  or  whether 
it  were  already  Britiah  soil,  within  the  jurisdiction  of  New 
South  Wales  or  any  otlier  jurisdiction,  the  legal  result  to  the 
settlers  waa  the  same.  They  could  have  no  title  except  that 
which  the  Crown  chose  to  give  them.  What  arrangement  the 
English  government  would  make  for  the  organisation  of  the 
new  territory  was  for  it  alone,  influenced,  doubtless,  by  the 
circumstances  of  the  case,  to  decide.  It  miglit  treat  Port 
Phillip  as  part  of  New  South  Wales,  of  South  Australia,  or  of 
Van  Uiemen's  Land,  or  it  might  give  it  a  separate  government, 
regarding  it  as  a  new  colony.  The  fact  (even  if  it  had  been 
bo)'  that  none  of  the  commissions  of  the  Australian  govemora 
covered  the  new  territory  was,  as  between  the  British  govern- 
ment and  its  subjects,  immaterial ;  for  these  were  mere  in- 
structions to  officials,  and  could  be  altered  at  any  time. 
The  fact  that  Sir  Richard  Bourke,  then  Governor  of  New  South 
Wales,  had  been  expressly  forbidden  by  the  same  authority  to 
allow  settlements  in  the  new  region,"  was  also  immaterial,  and 
on  the  same  grounds.  For  the  English  law  recognises  no  title 
to  land  by  wcupatio  in  its  subjects.  There  is  not  any  No-man 'a- 
land  witiiin  its  dominions ;  all  is  vested  in  the  Crowit  And 
if  the  British  subject  colonises  land  which  is  outside  British 
dominions,  he  does  so  as  an  agent  of  the  Crown,  who  may  be 
disavowed  if  he  acts  without  authority,  but  whose  territorial 
acquisitions  belong  to  his  principal 

This  was  practically  the  view  adopted  by  the  authorities 
both  in  England  and  Australia.  To  the  latter  naturally 
belonged  the  first  step,  wliicli  was  taken  by  Sir  Kichard  Bourke 
when,  on  Uie  26th  August  1835,  he  issued  a  proclamation 
claiming  Port  Phillip  as  part  of  the  territory  comprised  within 
his  commission,  and  warning  the  settlers  that  all  persons  found 


'  But  it  WM  not  Cf.  the  limits  of  tlis  connniasion  of  Qovemar  Macqiurio 
IMintad  ia  tlio  volume  of  AuntntlUn  papara  (I'ub.  Lib.  143,  9,  15,  p.  37S), 
wul  that  of  GoTgmur  Dligh  therein  roeited.  I  doubt  if  s  copy  of  Governor 
Bmirks'e  coiTiminioii  I<  to  be  leen  in  Viotorift,  but  I  have  mrni  the  orij^sl  at 
By^naj,  aiul  it  inDluilea  ororything  on  tbs  mainland  up  to  the  preaeat  boundary 
il  Wotcm  AnitralU. 

'  0£  LettarofSirlLDoutkein  yoUaandFroeefdingi{TS.S.  W.),  1837,  p.  588. 
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in  possession  of  land  without  Crowii  authority  would  be  treated 
as  trespassers.^ 

But  the  settlers  appealed  directly  to  the  Home  authorities, 
sending  an  agent  to  England  to  represent  their  views.  The 
answer  he  received  was  decisive.  He  took  the  private  opinions 
of  four  distinguished  counsel,  and  three  of  them  agreed  that  the 
soil  of  Port  Phillip  was  vested  in  the  Crown.  The  fourth  (Dr. 
Lushington)  came  to  a  different  conclusion  on  this  point,  for 
reasons  not  stated ;  but  all  the  four  counsel  agreed  that  the 
grants  from  the  aboriginals  were  not  valid  as  against  the 
Crown.^ 

The  action  of  the  Government  evidently  proceeded  on  the 
same  conclusions.  Lord  Glenelg  (the  Secretary  of  State  for 
War  and  the  Colonies)  at  once  declared  that  the  new  settlement 
fell  within  the  jurisdiction  of  the  Governor  of  New  South 
Wales,  and,  in  spite  of  repeated  applications,  declined  to 
interfere  in  any  way  between  Sir  Bichard  Bourke  and  the 
settlers,  mainly  on  the  ground  that  a  general  principle  for 
dealing  with  Crown  lands  in  Australia  had  been  laid  down,  and 
that  to  depart  from  it  would  create  confusion.  The  claim  of 
the  settlers  fell  from  recognition  to  confirmation,  then  to  com- 
pensation on  equitable  grounds,^  and  on  this  footing  it  was 
ultimately  recognised,  to  a  limited  extent,  by  the  executive 
council  at  Sydney.* 

The  decision  of  the  Colonial  oflSce  left  the  new  settlement 
of  Port  Phillip  to  be  organised  by  Sir  Bichard  Bourke.  We 
must  now  see  how  he  set  about  the  task.   • 

1  Gov,  OazetU  (N.  S.  W.),  2d  Sept  1886.  Copies  also  in  Rusden,  History  of 
Australia,  ii.  p.  71 ;  and  Richards,  Official  History  of  N.  S,  W,  p.  62. 

'  Documents  in  Bon  wick,  pp.  876-881. 

'  See  correspondence  in  Bonwick,  pp.  881-406. 

«  Gov,  OaaetU  (N.  S.  W.),  4th  May  1839.  And  cf.  Richards,  p.  65  ;  Bonwick, 
p.  411 ;  and  Rusden,  ii.  p.  79. 
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On  the  9th  September  1836,  Governor  Bourke,  having  received 
from  an  official  sent  for  the  purpose  a  report  upon  the  state  of 
aflaits,  proclaimed  the  new  territory  of  Port  Phillip  open  for 
settlement,  and  appointed  Captain  William  Lonsdale,  of  the 
4tb  or  King's  Own  Kegiment,  to  be  police  magistrate  of  the 
difltrict.'  From  the  oliicial  report  ^  we  learn  that  in  June 
1836  the  settlement  conskted  of  177  persons,  some  living  in 
the  "  town  "  of  Bearhrass  {the  Melbourne  of  1836),  which  com- 
prised thirteen  buildings  ("  tliree  weather -boarded,  two  slab, 
and  eight  turf  huts "),  and  others  scattered  round  in  various 
"  stations,"  some  as  many  aa  30  miles  from  the  main  settlement. 
The  extent  of  territory  claimed  by  the  settlement  was  about 
100  square  miles,  but  no  one  had  been  known  to  penetrate 
more  than  70  miles  into  the  interior.  The  movable  possessions 
of  the  settlers  consisted  of  about  26,000  sheep,  57  horses,  and 
100  head  of  horned  cattle.  Sixty  acres  of  land  had  been  under 
cultivation  in  the  previous  season,  and  the  wheat  grown  upon 
them  was  said  to  be  of  excellent  quality ;  but  the  great  object  of 
the  settlers  was  pasture,  not  agriculture.  Eleven  small  vessels, 
of  n  total  register  of  1500  tons,  were  employed  in  the  trade 
between  Van  Diemeu's  Land  and  Port  Phillip,  principally  to 
bring  stock  from  the  former  colony. 

Such  was  the  community  which  Governor  Bourke  had  to 
organise.  But  it  is  worth  noting,  both  as  a  contribution  to  tlie  i 
data  of  political  science,  and  as  a  characteristic  of  the  Anglo- 
Saxon  race,  that  the  earliest  attempt  at  organisation  came  from  j 

'  In  Oov.  OauiU  (K.  3.  W.),  14th  Sept.  1838  (r«rl  Lib.)    Abo  in  S^dmy 
OaaM*,  ISth  Sspt.  1836.  *  Copy  in  Bonwiak,  p.  i\9. 
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the  settlers   themselves.     On   1st  June   1836   a  meeting  of 

'  residents  was  held,  which  framed  an  exceedingly  simple  scheme 
of  government  One  official  only  was  appointed,  an  arbitrator, 
to  whose  decision  in  all  disputed  matters,  as  well  as  in  cases  of 
aggression  upon  the  aborigines,  the  settlers  present  boimd  them- 
selves to  conform  without  appeal.  The  meeting  also  determined 
to  petition  the  Governor  of  New  South  Wales  for  the  appoint- 

I  ment  of  a  resident  magistrate,  with  assistants  chosen  from  the 
I  settlers.  These  were  the  only  political  resolutions  of  the  meeting.' 
Captain  Lonsdale  arrived  at  Port  Phillip  on  1st  October 
1836.  He  brought  with  him,  apparently,  two  or  three  sur- 
veyors, a  few  soldiers,  and  two  constables.^  Three  months 
after  his  arrival  the  prison  at  Port  Phillip  was  proclaimed  one 
of  the  common  gaols  of  the  colony.'  It  ia  worth  while  to 
notice  the  order  in   which   the  institutions  of  a  community 

'  develop.  We  have  seen  how  important  a  part  was  played  in 
the  early  orgaiusation  of  New  South  Wales  by  the  administra- 
tion  of  justice.     In  the  new  community  of  Port  PhUlip  the 

I  first  institution  is  an  arbitrator,  the  second  a  police  magistrate, 

I  the  third  a  constable,  and  the  fourth  a  gaol. 

The  great  event  of  the  year  1837  was  the  visit  of  Governor 
Bourke  in  person  in  the  month  of  March,*  which  was  followed 
almost  immediately  by  the  appointment  of  two  additional  police 
magistrates,'  and  by  the  proclamation  which  named  tlie  bay  at 
the  northern  extremity  of  Port  Phillip  "  Hobson's  Bay,"  after 
the  commander  of  the  ship  which  conveyed  Captain  Lonsdale 
to  the  settlement,  and  directed  the  sites  of  two  towns  to  be 
laid  out,  one  on  the  western  shore  of  Hobson's  Bay,  to  be  called 
William's  Town,  the  other  on  the  right  bank  of  the  Yarra,  to 
be  known  as  Melbourne.*     In  the  month  of  September  of  the 

'  Aoconat  given  in  Bonwick,  p.  418. 

•  Hr,  Bonvick  (p.  424)  m3rs  mie,  Hovsoa,  but  two  (Dny  snd  Dwyer}  were 
district  cODSlsble  aod  coDatabls  resjiectively  b;  order  of  13tb  Sept.  {Gov.  Gtuite, 
N.  8.  W.,  14lh  Sept,  1836).  The  number  of  the  eurreyot*  is  corroborated  by 
the  Sydnty  OtaeUe  o(  iTth  Sept.  1836. 

•  Om.  OoMOe  (N.  8.  W.),  28th  Dec  1836. 

■  See  officUl  uooant  iu  Oov.  OaatOe  [N.  8.  W.),  29Ui  Uarch  1S37  (Pub.  Lib.) 

•  Oov.  (katOe  [K.  8.  W.),  ISth  April  1837.  Ons  of  these  yiia  Mr.  .lamei 
Simpson,  the  arbitrator  appointed  by  the  meeting  in  June  183S. 

•  Proclwnation  ot  lOth  April  1B87  in  Qm.  GtatOe  (N.  8.  W.),  12th  April  1837 
(Pari.  Lib, )  Molboume  was  of  contse  named  aftot  th«  Prime  Minister  of  the  <1«J, 
William's  Town  (alUrwards  Wiltiainstowu}  iloubtleu  after  th«  reigning  kioK, 
William  ly. 


same  year  tlie  towu  of  Geeloug  obtained  its  police  magistrate  ' 
and  coustablea,*  and  on  the  26th  October  1838  the  plan  of  the 
township  received  the  Government  approval.*  In  July  1840 
the  town  of  Portland  was  opened  for  settlement/  in  August  it 
received  its  police  magistrate,*  and  in  November  its  own  petty 
sessions."  As  each  of  these  towns  was  founded,  land  within  it 
was  opened  to  public  sale,  on  terms  to  be  hereafter  explained.  \ 
Here  it  is  sufficient  to  point  out  that  Victoria,  unlike  England,  | 
ia  a  community  whose  early  government  waa  based  upon  towns 
and  town  institutions.  Before  five  years  of  its  history  had 
passed  away,  it  contained  four  principal  towns,  which  have 
since  become  great  centres  of  commercial  life  and  political 
activity.  It  is  the  Country  of  the  Four  Towns,  and  all  its 
institutions  hear  the  impress  of  town  life. 

On  tlie  14th  August  1838  tlie  Governor  issued  a  proclama- 
tion,^ under  the  3  Will.  IV.  Ko.  3,  naming  Melbourne  as  a 
plEMje  for  the  holding  of  Quarter-Sessions,  and  this  proclamation 
was  immediately  supplemented  by  an  Act  (2  Vic.  No,  5)  apply-  '^ 
ing  to  the  new  court  the  jury  system  then  in  existence  in  New 
South  Wales,  and  providing  elaborately  for  the  empanelling  of 
juries. 

But  it  soon  became  evident  that  the  community  required 
more  extensive  powers  of  government  than  those  vested  in  a 
police  magistrate,  and  accordingly,  on  the  31st  July  1839,^ 
Mr.  Charles  Joseph  Latrobe,  an  official  sent  out  from  England 
at  the  request  of  Governor  Eourke,  was  gazetted  "  Superintendent 
of  Port  Phillip,"  A  few  weeks  later  a  second  jiroclamation 
defined  his  district  as  "  that  portion  of  tlie  territory  of  New  South 
Wales  which  lies  to  the  south  of  the  36th  degree  of  south  lati- 
tude.and  between  thel  41st  and  146tb  degrees  of  east  longitude," 
and  declared  that  within  those  limits  he  should  exercise  the 
powen  of  a  Lieutenant-Governor."  At  tlie  same  time  an  addi- 
tion was  made  to  the  official  staff'  of  Port  Phillip  by  the  appoint- 
ment of  an  under-treasurer,  with  power  to  license  auctioneers,'" 
and  on  the  2Gth  of  October  a  clerk  of  the  peace  was  appointed." 

«  fflw.  Oa!rf((t[N.  S.  W.),  8th  Sept,  1637(Parl.  Lib.) 

»  Ihid,  latb  Sept.  1837  (Pari.  Lib.)        •  Ibid.  SSth  Nov.  1838  (Pftrl,  Lib.) 

*  IMd.  3Sd  July  1810  (Purl.  LiU.)  >  Ibid.  IBth  Ang.  1S10  (Pari.  Lib.) 

•  Ibid.  4th  Not.  18i0  (Pari.  Lib.)         '  Ibid.  22d  Aug.  1838  (Pari.  LiU) 
■  Ibid,  of  daU.  *  Ibid.  11th  Sept.  1839. 

"  Ibid.  "  Ibid.  6th  Nov.  183B. 
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Soon  after  the  arrival  of  the  Superintendent,  provision  was 
made  for  the  local  administration  of  civil  justice  by  the  Act 
3  Vic.  No.  6,  which  established  a  Court  of  Requests  at  Melbourne, 
the  sitting  days  of  which  were  fixed,  by  proclamation  of  tlie 
5th  October  1839,'  as  the  first  Tuesday  in  each  month,  but 
were  subsequently  changed  to  the  first  Mondays  of  the  months 
of  January,  April,  July,  and  October,''  to  coincide  with  the 
Quarter- Session  days  fixed  for  the  same  dates.' 

The  growing  importance  of  Melbourne  was  marked  by  the 
issue  on  23d  March  1840  of  a  proclamation,*  dividing  the 
town  into  two  districta  of  north  and  south,  corresponding 
roughly  witli  the  division  made  by  the  Yarra  river.  But 
Melbourne  soon  outstripped  all  such  temporary  measures,  and 
emancipated  herself  very  largely  from  the  magisterial  govern- 
ment of  Port  Phillip,  by  the  acquisition,  in  the  year  1842,*  of  ^ 
her  municipal  constitution,  thereby  laying  the  first  foundations 
of  recognised  self-government  in  Victoria.  The  important 
subject  of  early  municipal  government  in  Melbourne  will 
require  special  treatment  We  may  close  this  chapter  with  a 
reference  to  another  great  step  in  commercial  development 
marked  by  the  Order  of  the  Privy  CouncU  of  5th  March  1840,*  V 
declaring  Melbourne  to  be  a  "Free  Port"  and  "Free  Warehousing 
Port "  within  the  meaning  of  the  Imperial  Act  3  &  4  Will. 
IV.  c.  5  9.  This  statute  enabled  the  King  in  Council  to  proclaim 
certain  places  "  Free  Ports,"  i.t.  ports  with  the  exclusive  right 
to  the  foreign  trade  (export  and  import)  of  a  certain  district, 
and  "  Free  Warehousing  Ports,"  i.e.  ports  where  goods  might  be 
deposited  under  bond  without  payment  of  duty.^  Curiously 
enough  the  imperial  statute  only  empowers  the  Crown  to 
declare  Free  Warehousing  Ports  "in  His  Majesty's  possessions  in 
America,"^  and  it  is  somewhat  doubtful  if  the  Act  was  ever 
intended  to  apply  to  Australia ;  but  the  legality  of  the  pro- 
clamation of  1840  has,  I  believe,  never  been  questioned.  The 
port  of  Melbourne  long  remained  without  any  special  govern- 
ment of  its  own,  but  in  the  year  1876  the  Melbourne  Harbour 
Trust,  a  corporation  with  considerable  powers,  was  established 


»  Oot.  GaietUin.  3.  \V.),  9th  Oct.  1839. 

»  Ibid.  Iflt  Jan.  1840.  '  Ibid.  '  Ibid,  28tli  March  1840. 

•  Bj  N.  S.  W.  Act,  8  Vic.  Nd.  7.      •  Cm.  Onsttte  (N.  S.  W.),  19th  Auj;,  1810. 

"'344  Will.  IV.  c.  69,  §S  23  nnd  30-40.  '  Ibid.  %  3fi. 
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by  Victorian  statute.^  The  imperial  statute  of  1833  was  part 
of  a  general  scheme,  commenced  under  the  Commonwealth,  and 
known  generally  as  the  "  Navigation  Laws,"  which  had  for  its 
object  the  encouragement  of  British  shipping  by  placing  severe 
restrictions  upon  the  entry  of  foreign  trading  vessels  into 
English  ports.  The  statute  of  1833  was  repealed  in  1845,^ 
but  practically  re-enacted  at  once.^  The  main  provisions  of 
the  system  were  abandoned  in  1850.*  Meanwhile  the  33d 
section  of  3  &  4  Will.  IV.  c.  59,  empowered  the  Governor  of 
any  colony,  with  the  advice  of  his  Executive  Council,  to  pro- 
claim a  Customs  House  at  any  port,  and  prohibited  all  importa- 
tion except  at  proclaimed  ports. 

*  40  Vic.  No.  652,  amended  by  Nos.  749  and  768. 
>  By  8  &  9  Vic.  c.  84.  »  By  8  &  9  Vic.  c.  98. 

*  By  12  &  13  Vic.  c.  29. 
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Since  the  days  of  Hamngton,  it  has  been  a  truism  that  the 
distribution  of  the  land  of  a  country  determines  the  balance 
of  political  and  social  power  within  it  It  becomes  therefore 
of  the  first  importance,  in  studying  the  political  development 
of  a  community,  to  ascertain  the  lines  upon  which  this  distri- 
bution proceeds. 

The  land  systems  of  British  colonies  have  been  based  upon 
a  most  remarkable  application  of  old  ideas  to  new  facts. 
Without  going  into  details,  it  may  be  said  that  England  has 
passed  through  the  feudal  stage  of  existence,  in  which  all 
political  and  social  relations  are  symbolised  and  guaranteed  by  ' 
the  relationsliip  of  each  individual  to  the  land.  In  this  stage, 
the  king,  the  supreme  political  and  social  power,  is  also 
supreme,  or,  more  pi-operly  speaking,  sole  landowner.  The 
great  nobles,  next  to  him  in  power  and  wealth,  are  next  to  him 
in  relation  to  the  land ;  they  bold  of  him,  as  it  is  said,  their 
great  territorial  estates,  they  are  his  immediate  tenants.  Next 
to  them  come  the  knights  and  squires,  the  landed  gentry,  who 
stand  in  like  relation  to  the  great  nobles  for  their  estates. 
Below  them  again  are  the  farmers  in  the  country  and  Uie 
burghers  in  the  towns,  very  probably  representing  the  old  free 
settlers  of  pre-feudal  times,  but  forced  by  feudal  theories  into 
tills  dependent  relationship.  And  last  of  all  come  the  semi- 
servile  classes,  the  thralls,  serfs,  and  knaves,  whose  condition, 
at  first  very  degraded,  rises  precisely  in  the  degree  to  which 
they  can  seuurt;  a  pennanent  tenancy  of  their  holdings, 

Tlie  completeness  of  this  system  in  England  had  given  way. 
long  prior  to  the  acquisition  of  her  great  colonial  possessions, 
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before  the  rival  influences  of  education  aud  commerce,  with 
their  readjustment  of  political  aud  social  conditions.  But 
enough  survived  to  produce  one  great  practical  result  In 
England  nearly  all  the  land  had  long  been  in  private  hands, 
and  the  theory  of  the  Crown  ownership  of  the  soil  only  came 
to  light  on  rare  occasions,  when,  for  example,  no  other  claimant 
could  be  found  for  an  estate,  or  when  a  landowner  was  con- 
victed of  felony,  and  his  acres  escheated  to  the  Crown  in 
default  of  other  lords.  But  when  the  vast  vacant  lands  of  the 
colonies  came  to  bo  disposed  of,  the  theory  woke  to  new  life. 
It  was  this  doctrine  that  gave  to  William  Penn  and  Lord 
Baltimore  their  titles  in  New  England.  It  was  this  theory 
which  was  called  into  play  when  free  settlers  first  began  to 
emigrate,  about  the  beginning  of  the  present  century,  to  Australia, 
At  first  there  seems  to  have  been  no  regular  system  of 
disposing  of  the  Crown  lands  in  Australia,'  All  grants  were 
finally  made  by  the  colonial  Governors,  in  pursuance  of  the 
powers  Contained  in  their  commissions  \  but  immigrants  ^i%- 
quently  arrived  from  England  with  "  land  orders "  entitling 
them  to  government  grants,  and  the  Governors  used  their  own 
discretion  with  regard  to  local  claimants.  In  this  way  about 
600,000  acres  of  land  were  disposed  of  in  New  South  Wales 
alone  before  the  year  1823,'  Conditions  as  to  payment  of 
perpetual  quit-rents  to  the  Crown  and  other  returns  were 
frequently  imposed  in  the  grants,  and  improvements  upon  the 
land  so  granted  were  generally  considered  grounds  for  increased 
gianta  to  the  improvers.'     Notwithstanding  these  lavish  aliena- 

1  Go*emoT  M»«iu»rie'8  Tnitrvctiaia  {Nob.  9  uid  12)  attempted  to  fr»ine  a  V 
Hkia  or  grants  to  oi-coniiots  ainil  fmmeii  reaiiectiTDlf.  In  the  cine  at  the  fanner 
■  quit-rant  of  Hixpenoe  tot  over;  30  acrca,  and  of  the  Isttor  of  one  ahilling  far  every 
60  acrea,  wm  to  be  pay abtf  it  the  expiration  of  ten  jroon  from  the  gmnt.  But 
from  the  return  allnded  to  in  the  next  note,  it  is  obvious  that  this  scale  was 
dtiregarded  (of.  Imtnicliima  in  voL  of  Australian  Papers,  Fob.  Lib,  413,  9,  14, 
p.  8T4). 

*  Eviilnnce  of  Mr.  Kelsej  (House  of  Couimons  Reports  of  Committees,  18S8,  'f 
vol  V.  p.  899).  Of  oonne,  ae  in  all  such  cases,  a  customaiy  rale  tendnl  to  estab- 
lUh  itaelf.  Id  Van  Piemen's  Land  the  undentanding  was  that  a  man  could  ^t 
•n  koro  (it  Oovemtneat  land  for  evetj  pound  which  he  could  perauado  the  Oo?«rn- 
maiit  that  he  possessed  (erideiiee  of  Mr,  Willian  [Iryau,  ibiti.  p,  TIG).  ParticDian 
of  snuita  made  between  1812  and  1821  can  be  sesu  in  a  volume  of  Atutralian  ^ 
pKpon  (Pub.  Lib.  ret,  443,  9,  14,  p.  91). 

»  Krldence  of  Mr.  William  Bryan  {House  ot  Commons  Reports,  1838,  to], 
T.  p.  7I«). 
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tioiia,  great  discontent  was  excited  by  the  system.  As  might 
have  been  expected,  accusations  of  favouritism  and  corruption 
were  freely  made,  and  apparently  with  good  reasoiL'  And  it 
seems  to  have  been  the  custom  for  the  lawyers  of  the  period 
to  ^tate  the  landowners  of  the  community  by  throwing  out 
dark  bints  as  to  the  validity  of  titles  resting  on  colonial 
grants.^ 

The  first  attempt  to  introduce  a  settled  sclieme  appears  to 
have  been  made  in  the  year  1824,  when  the  Colonial  office 
published  a  summary  of  fiegulationa  respecting  grants  of  land 
4  in  New  South  Wales  and  Van  Diemen's  Land.'  The  summary 
stated  that  it  was  proposed  to  divide  the  whole  territory  into 
counties,  hundreds,  and  parishes  *  (after  the  English  model), 
the  parish  to  he  of  an  average  area  of  25  square  miles.  A 
complete  valuation  of  lands  throughout  the  colony  ^  was  to  be 
made,  and  an  average  price  struck  fur  each  parish,  at  which 
price  rU  lands  were  to  be  open  for  sale "  in  blocks  usually  of 
3  square  miles,  with  a  maximum  limit  to  any  individual  of 
five  blocks,  though  the  Secretary  of  State  was  prepared  to 
consider  special  applications  for  larger  grants."  The  purchase 
money  was  to  be  paid  in  four  quarterly  payments,  hut  any 
purchaser  who,  within  ten  years  of  his  purchase,  should  have 
relieved  the  public  from  a  charge  equal  to  t«n  times  the 
amount  of  his  purchase  money,  by  the  employment  aud 
maintenance  of  convict  labour,  would  be  then  entitled  to  a 
return  of  hia  purchase  money  without  interest.  The  cost  of 
each  convict  to  the  government  was  fixed  for  this  purpose  at 
the  rate  of  £1 6  a  year. 

But  the  Regulations  contemplated  other  arrangements  than 
the  out-and-out  purchase  of  land.  To  persons  who  established 
to  the  satisfaction  of  the  Governor  their  power  and  intention  to 

'  EvideDoo  d(  Ht.  WiilUu  Brfan  (House  of  Coinmoiu  Report*,  1838,  vol. 
T.  [1.  717).  '  Ibid.  p.  720.  •  Copy  in  ibid.  p.  75S. 

*  Apjuirently  this  object  web  entmated  to  a  apeeinlly  created  department 
known  aa  the  ComminJon  for  Apportioning  tbo  Territory  of  New  South  Wales, 
aboliahcd  in  1830  (Papon  b«ii<led  in  by  Sir  Qeorge  Grey,  ^id.  p.  GSl). 

*  It  will  be  rcmembtired  tbat  at  thia  time  Van  Diemen's  Land  was  jiart  of  tho 
colony  of  New  South  WaW 

*  The  worJj  hfb  "  |iut  up  to  sale,"  but  auction  is  obviously  not  intended. 
Th«t«  is  to  be  no  competition. 

'  HiiB  }iroviaiun  doubtless  rarerrod  to  the  conlomplated  establisbment  oT  tlis 
Aunttaliiui  Agrioalturiil  Com[iany  and  other  great  commercial  apeuulatiana. 
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expend  in  the  cultivation  of  the  land  a  capital  equal  to  at  k-ast 
half  the  value  of  it,  grants '  of  from  320  to  2560  acres  might  he 
made  without  immediate  payment.  But  at  tlie  expiration  of 
seven  years  from  the  date  of  the  grant,  a  quit-rent  at  the  rate  of 
five  per  cent  upon  the  estimated  ^  value  would  commence  to  he 
payable  in  perpetuity,  unless  redeemed  within  twenty-five  years 
by  a  payment  of  twenty  times  its  annual  amount  On  such 
redemption  the  grantee  would  he  entitled  to  credit  at  one-fifth 
of  the  rate  before  mentioned  for  maintenance  of  convict  labour. 
If  at  the  end  of  the  first  seven  years  the  grantee  failed  to  prove 
to  the  satisfaction  of  the  surveyor-general  that  he  had  expended 
the  contemplated  amount  of  capital  (which  proof  was  also  to  be 
a  condition  precedent  to  a  second  grant),  his  lands  were  to  be 
forfeited  to  the  Crown. 

But  the  old  influences  at  work  were  too  strong.  The 
Home  government  at  once  proceeded  to  violate  its  own  policy 
by  creating  two  great  commercial  companies,  and  endowing 
them  with  vast  tracts  of  land  on  special  conditions.  The 
Australian  Agricultural  Company  was  estahhshed  by  statute  > 
5  Geo.  IV,  c.  86,  and  soon  after  received  a  large  grant  of  lauds 
in  tlie  neighlxiurhood  of  Sydney,  it  is  said '  without  payment  of 
any  kind.  The  Van  Diemen's  Land  Company  was  created  ^ 
by  6  Geo.  IV.  c.  39.  and  on  the  10th  November  1825* 
received  its  charier,  in  pursuance  whereof  various  Oiilers  in 
Cooncil  were  directed  to  the  Lieutenant-Governors  of  Van 
Diemen's  Land  between  the  years  1825  and  1837,  instructing 
them  to  "  admit  the  company  to  possession  "  of  large  tracts  of 
waste  land  on  certain  terms,  and  this  possession  was  transformed 
into  nnfettered  ownership  in  fee-simple  under  the  powers  of  a 
later  Act.'' 

These  steps  were  not  only  economically  doubtful,  but  they 
menaced  a  grave  political  danger.  The  history  of  the  East 
India  Company  miglit  very  well  have  I>een  repeat€d  in  the  annals 
of  die  Australian  companies.     Had  the  stream  of  immigration 

'  Tlif  lenn  "gntit"  lU  t\ns  connection  U  gDOoraUy  ii»d  in  the  doenments 
Melnalvrlj  to  mpnNMnt  tliue  sjwci*!  tmnwutluns,  but  or  ouane  it  must  b« 
nmcrobcrcd  that  tlia  cash  jmrcliaso  would  also  l>e  ciTeutBd  by  a  "grouL" 

■  Tiiii  im^Aiia  Tolno  entimitcd  tX  ths  tino  of  Iho  giftut. 

*  By  Ur.  Kiudnu  (vol  ii.  p.  362).  An  ftbatrsct  of  thin  chirter  may  lie  nen 
la  HouM  of  Commons  rapcrs  (reports),  1836,  vol.  v.  \i.  76*.  \'' 

■4        •  See  jiwutublo  tu  10  k  U  Vic.  c  67.  '  10  i  11  Vic.  c.  67. 
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to  Australia  been  anything  like  so  rapid  as  it  has  long  \»^\\ 
to  America,  the  directors  of  these  great  landowning  corporations 
would  soon  have  become  local  magnates  with  wealth  and  in- 
fluence enough  to  defy  the  governments  at  Sydney  and  Hobart 
Town.  Happily  for  all  parties,  the  scantiness  of  the  population 
of  Australia  prevented  such  a  catastrophe,  and  the  companies 
have  all  along  had  only  an  economic  importance. 

But  tlie  regulations  of  1824  seem  to  have  met  with  little 
better  fate  in  the  colony  itself.  They  were,  of  course,  published 
in  due  form  on  their  receipt  by  Governor  Darling,  who,  how- 
ever, ventured  on  his  own  authority  to  alter  the  area  of  the 
\j  average  block  from  3  square  miles  to  one-third  of  that  extent. 
But  the  Governor  appears  to  have  taken  a  still  stronger  step, 
for,  appended  to  the  order  publishing  the  Regulations,  ia  the 
ominous  notice :  "  With  reference  to  the  above,  his  Excellency 
the  Governor  must  decline  receiving,  until  further  notice,  any 
V    more  applications  for  the  piu'cbase  of  Crown  lands." ' 

The  main  object  of  the  Kegulations,  the  establishment  of 
a  system  of  cash  sales,  probably,  therefore,  failed  entirely.     The 
^  Home  government  repeated  its  announcement  in  the  year  182G,* 
but  in  the  year  following  it  modified  its  terms,  and  introduced  a 
system  of  competition  by  tender  for  purchased  lands  (selected 
by  claimants  and  then  announced  as  open  for  sale),  while  allow- 
ing the  payment  to  be  made  in  half-yearly  amounts  at  the 
discretion  of  the  Governor.  ■    A  still  greater  change  was  made 
in  the  conditions  of  grant  without  purchase     The  Governor, 
after   a    thorough    investigation    of  the    claimant's    assertions 
by  a  Land  Board,  was  to  be  entitled  to  make  a  grant  at  the 
I  late  of  one  square  mile  for  every  £G0O  of  capital  proved  by 
I  the  applicant,  but  not  exceeding  in  any  case  4  square  miles. 
The  rights  of  the  Crown  in  the  land  for  public  purposes  were 
to  be  reserved,  and  the  land  was  to  be  forfeited  upon  failure  of 
proof,  at  the  end  of  seven  years,  of  the  expenditure  upon  it  of 
1  capital  to  the  extent  of  one-fourth  of  its  survey  value.     After 
I  seven  years  the  old  quit-rent  of  five  per  cent  would  begui  to 
L.rnn,  but  it  would  be  redeemable  at  any  time  at  twenty  years' 
purchase.     A    final  Itegulation,  of  great  importance,  provided 
that  the  personal  residence  of  the  grantee,  whether  with  or  with- 
out purchase,  or  at  least  the   maintenance  of  a  free   man  of 

■  Houac  of  Cominoiis  Kei>ortfl,  1836,  vol.  v.  p.  753.  =  Ibid.  p.  764. 
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approved  character,  on  the  land,  should  be  deemed  an  essential 
condition  of  holding. 

Under  these  regulations,  often  modified  by  tlie  colonial 
Govei'iiora,  who  conceived  themselves  ■warranted,  hy  their 
superior  knowledge  of  local  circumstances,  to  alter  the  policy 
of  the  Home  government,  grants  of  land  proceeded  in  New 
South  Wales  up  till  the  year  1831.  By  that  date  upwards  of 
three  millions  and  a  quarter  acres  had  been  disposed  of  since 
the  year  1822,*  making  a  total  of  about  four  millions  alienated 
under  tlie  old  system. 

Lord  Ripon's  Regulations  of  1831'  laid  down  the  great  ^ 
principle  that  thenceforth  no  lands  would  be  disposed  of  other- 
wise than  by  public  sale.  Even  in  the  case  of  military  officers 
entitled  to  free  grants,  the  lands  selected  were  still  to  be  open 
to  public  competition,  the  claimants  being  allowed  to  deduct 
certain  sums,  representing  the  value  of  their  rights,  from  their 
purchase-money.  All  unappropriated  lands  in  the  colony  were 
to  be  considered  open  for  sale  at  a  minimum  or  upset  price 
of  five  shillings  an  acre,  and  applicants  were  to  be  allowed 
{subject  to  certain  limits)  to  "  select "  such  portions  as  they 
might  prefer.  But  such  selections  would  be  advertised  for  sale 
for  three  months,  and  then  put  up  to  auction  at  the  upset  price, 
in  lots  averaging  one  square  mile  each.  Upon  payment  of  his 
purchase-money  tlie  purchaser  would  be  entitled  to  a  grant  in 
fee-simple  at  a  nominal  quit-rent.  The  Crown  reserved  the 
right  to  eifect  public  improvements,  and  also  the  rights  to  all 
mines  of  precious  metals  and  coal. 

These  Regulations  were  enforced  in  the  colony  by  Govem- 
ment  Order  of  the  1st  August  1831,*  which,  however,  put  a 
curious  construction  on  the  term  "  limits  "  contained  in  th  e  Regu- 
lations. Tlie  "  limits  "  of  selection  contemplated  by  the  Colonial 
Office  appear  to  have  been  limits  of  quantity,not  of  locality,*  But 
tJie  limita  prescribed  by  the  Government  Order'  are  those  of 
locality,  not  of  quantity.  Selection  may  only  be  made  (except 
in  special  cases)  from  surveyed  parishes,*  while  it  is  expressly 
ntinouaced  that  "  all  free  persons  will  be  eligible  as  pu  rch  aser* 

*  Kridencc  of  Mr.  Kelsey  (H.  of  C.  Reports,  vol.  r.  p.  SS0). 
»  Copy  in  Vota  aU  Fr«x'di,igi  (N.  8.  W.),  1817  (1),  635. 
■  Valtt  tmd  Praecrdiagt  1847  (1).  039. 

*  Ct  BegoktiaDB  of  1831,  Sectinns  (1)  (2)  and  (4).  °  SNtions  1  and  3. 

*  Th*  limit!  of  MlAClioii  h*d  bocu  prDvioasly  Gxe4  l);r  praclDiunlinn  of  Mth 
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of  lani  widioot  sut  limisatiaQ  is  to  quantitT.''  ^  At  fizst  no 
dcsdnetioa  was  made  between  t0vn  and  eoontzj  lands^  the 
difSaence  in  Tdbe  l«ng  I^  to  the  natsnl  e^Eect  of  e(XBp^it£on. 
Bat  in  the  jear  1S33  an  otdts  vas  tasaed  leqnimig  the 
pzfduBor  rf  eaidi  town  aQotnient  to  gire  secmitj  to  erect  a 
permanent  tuildiiig;  woith  tweotr  poonds  at  leasts  within  two 
jeazs  of  his  ^^sxAast? 

It  was  under  these  Begidatkms  that  the  fizst  lands  in  P^rt 
FhiDq^  which  had  be^i  anmxmced  as  opiSL  for  settlsnent  by 
the  prodamaticffi  of  the  &th  Septsnber  1836,  w«e  disposed 
of.  The  fizst  sale  took  place  on  the  1st  June  1S37  at 
MeQxxKzne^  what  town  anotments  of  half  an  acre  each  in 
llelboame  and  Wiliiamstown  woe  pat  np^  Another  sale  was 
held  in  the  same  ^ace  on  the  1st  Xonsnb^^  azui  am>thpr  at 
Gedcsxg  in  Febmarj  1S3&.^  The  details  ^  these  tzansacticms 
do  not  belong  to  oar  pozpose,  bat  it  b  worth  Dotfng  thac  in 
annooncing  the  GeeLcoxg  sale,  the  GoYiomor  took  the  step  ot* 
fixing  the  i^set  prke  at  £5  an  acxe^^ 

Bat  the  qiiest&on  of  land  sales  in  AastzaHa  was  attraccmg 
the  attentfon  of  the  Home  <w»¥**rTtmi»nt  Ever  ^fnre  the 
poblkatmn  of  the  zeport  of  the  eommittee  of  ISoo,  there  had 
beei  a  feeiing  that  some  «ifffrnite  poiury  oo^it  to  be  jbiopced. 
not  onlj  with  regard  to  the  methods^  bat  the  {voceeds  of  sale. 
The  yponm Tn*3Ttiliirf iin?»  of  the  Committee  of  133*5  had  be^i  that 
the  whole  of  the  arrangements  connected  with  the  sale  of  land 
shooLd  be  placed  in  the  hands  of  a  centzal  land  board  in 
London,  having  local  bmrvis  as  its  ag<»its  m.  the  di&rent 
colonks^  aofi  that  the  proceeds  of  the  sales  ^looH  form  an 
sn^ratLon  firnd,  by  means  of  which  the  colonists  ^loaLd  be 
sopplied  with  firee  laboazi^  At  the  beginning  of  the  jear 
1840,  one  half  of  these  reconmiemhitiDns  w«e  carr&ed  inco 
efEsct  by  the  appozntm«xt  of  a  £ojaI  Commisson  of  three 

<kto6er  ISSft.  T&ay  campcBeil  Id  (mmtUB  rdL  JautrnUaak  AHammtaek  5ar  ISS3, 
pu.  9S)*  Far  t&e  me^UMl  of  t&ru&uc  &  (awmty  ibcd  Imxulreiisi  ami  psiaihiis  <z£- 
I«fiteEi>Pkfint  of  I^ith.  JUf  IS3S,  in  rom  vmi  Fnemduuja^  Ii47  iDt  p>  "^^^ 

'  Saet.  15^  Got.  Octioi;  lat  Jkngnsc  IS31. 

'  FoAv  ontf  ^iMjmJM^^  IS^T  Iv  p-  440.  Tha  zegaissum.  w»  nsdmletl 
9m  dki  dOth  Sorr.  IS3»  {ibkL  p.  <93V 

*  €kK  Aft  I7t&  Jmnmrj  1939  As  i»r»i'fmim  pria  rhron^unit  uut  cuIunT  hud 


I  iH.  if  C  BifKliW  ISM»  v«^  ▼- ^  30S?. 


LAND  AND  EMJGRA  TION  COMMISSIONERS 


39 


well-kiiowa  philanthropists '  as  "  The  Colonial  Land  and 
Emigration  Commissioners,"  to  supersede  the  old  South 
Australian  Commissioners  and  the  Agent-General  for  Emigm- 
tion.     They  were  charged  with  the  Iburlbld  duty  of — 

(1)  Diffusing  information  about  the  colonies. 

(2)  Effecting  sales  of  land  in  the  colonies. 

(3)  Assisting  emigrants  to  proceed  to  the  colonies. 

(4)  Kenderuig  accounts  of  tlie  land  funds. 

In  regard  to  the  second  of  these  duties,  the  Instructions  of  the 
commission  followed  the  recommendation  of  the  committee  of 
183fi,  but  with  an  important  modification.  They  laid  down 
the  ma.Tim  that  "  the  Crown  lands  in  the  colonies  are  held  in 
trust,  not  merely  for  the  existing  colonists,  but  for  the  people 
of  the  British  Empire  collectively."  But  while  they  thus 
approved  the  policy  of  the  committee,  the  Instructions 
admitted  that  public  local  claims  were  the  first  charge  on  the 
Land  revenue;  the  Imperial  share,  to  be  expended  mainly  in 
the  assistance  of  high-class  emigration,  was  to  rank  second.' 
The  actual  grants  of  Crown  lands,  as  theretofore,  were  to  be 
made  by  the  Governors,  but  the  commissioners  were  to  have 
joint  power  of  contracting  for  sale.^  They  were  directed  to 
inquire  whether  the  system  of  sale  at  a  fixed  price,  with 
priority  for  claims  according  to  date,  then  followed  in  South 
Australia,  or  the  system  of  auction  at  an  upset  price,  then 
practised  in  New  South  Wales,  was  the  best. 

Apparently,  on  this  latter  jwiut,  the  commissioners  decided 
that  the  South  Australian  system  was  to  be  preferred,  for  in 
the  "Additional  Instructions"  of  the  23d  May  1840,*  which 
Lord  John  Bussell,  tlie  Secretary  of  State,  forwarded  to  Sir 
George  Gipps  (Sir  Richard  Bourke's  successor  in  the  Govomor- 
ehip  of  New  South  Wales),  the  Governor  was  directed  to  sell 
all  lands   in  the   Port  Phillip   District   (directed  by  the   In- 

'  Colonel  Torrens,  Mr.  R.  F.  Elliott.  «nil  Mr.  EJwsnl  Villiers. 

'  Tha  separation  of  the  Land  Fund  from  the  general  revenue,  uid  its 
•[ipniiriition  to  the  «xp«D»08  of  emij^tloD,  biul  Ikscd  adoptcdi  as  ■  matter  of 
praetiiu,  UDoe  1S32.  in  purauimoe  of  a  d&apatch  of  Lord  Goderich  (H.  of  C. 
8cm.  t^pora,  1S40,  vii,  p,  GSl}. 

'  Thli  pdwur  vruo  «oo[|  won  la  bo  iinpncUcabls  of  exercise,  and  vaa  eichaiigtd 
for  tha  power  to  gniit  certiticates  of  receipt  which  could  bo  treated  as  caab  Vj 

Colonial  ffOTGrnmont. 

•  n.  of  C.  'iv.  I'apcni,  I8J0.  vol.  vii.  p.  867. 
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Btructions  to  be  created)  at  a  unifonu  rate,  to  be  from  time 
to  time  fixed  by  tlie  Home  government.  The  power  of  the 
commissioners  in  England  to  contract  would  be  limited  to  the 
issue  of  certificates  to  persons  who  Iiad  actually  paid  money 
into  the  hands  of  the  agent  for  the  colony  in  England,  which 
would  simply  be  treated  as  bankers'  receipts.  The  despatch, 
dated  31st  May  1840/  which  accompanied  these  instructions 
provided  for  a  division  of  the  territory  of  New  South  Wales 
into  three  Districts,  fixed  the  sale  price  of  lands  in  the  Port 
Phillip  District  at  £1  an  acre,  but  directed  the  continuance  of 
the  practice  of  sale  by  auction  in  those  towns  in  which  it  hod 
been  already  established,  and  also  authorised  very  rare  reserva- 
tions for  the  sites  of  towns  ("  only  tlie  probable  situations  of 
considerable  seaports  ")  in  other  parts  of  the  District,  in  which 
reservations  the  lands  were  to  be  sold  at  £100  an  acre. 
X"  Upon  the  receipt  of  these  documents,  the  Government  of 

New  South  Wales  issued  the  veiy  important  Land  Emula- 
tions of  the  5th  December  1840."  These  liegulations  divided 
the  territory  of  New  South  Wales,  for  all  purposes  connected 
with  the  disposal  of  land,  into  three  Districts,  to  be  known 
respectively  as  the  "  Northern "  District,  the  "  Middle "  or 
"  Sydney  "  District,  and  tlie  "  Soutliem  "  or  "  Port  Phillip  " 
District.  The  first  of  these  Districts  practically  comprised  all 
the  lands  north  of  latitude  32°  south,  but  it  was  expressly 
noted  that  its  northern  limits  were  not  yet  fixed.  The  second 
comprised  the  nineteen  counties  before  alluded  to,  being 
bounded  on  the  north  by  the  southern  boundary  of  tlie  first 
district,  "and  on  the  soutJi  by  the  southern  boundaries  of  the 
counties  of  St.  Vincent  and  Murray,  and  thence  by  the  rivers 
Mumimbidgee  and  Murray  to  the  eastern  boundary  of  the 
province  of  South  Australia.'"  The  third,  or  Port  Phillip 
District,  included  all  the  lands  to  the  south  of  the  southern 
boundary  of  the  Sydney  District 

Following  the  lines  laid  down  by  the  Instructions,  the 

■  H.  ofL  8«u.  Tapors.  1810,  viE.  ]>.  tet. 

*  Oov.  OiuetU.  (N.  S.  W.),  nth  DBwinUf  18W. 

'  It  will  lie  obwrvnl  that  the  jircseut  boundary  of  'Sew  South  Wales  eomoi  a 
ItOvi  deal  south  of  these  htnil*,  inclading  >amo  tneotjr  new  coontte*.  The  namet 
nnil  lifundorira  of  tlis  Districts  had,  hotravir,  heen  detinitely  settled  bjr  the 
tnitrueUnnt  of  t)ie  Sl>t  May  1840,  and  »|iresvnt  the  vien  ot  the  Hoid«  KOnm- 
Tnont,  not  of  3ir  Oenrgv  Oipps.     For  thv  clinnge  cf.  jiosL 


Regulations  went  on  to  provide  that  iu  Port  Phillip  District 
all  country  lands  should  be  open  for  sale,  after  Burvey,  at 
the  uniform  price  of  £1  an  acre,  tliat  allotments  in  towns 
(especially  including  Melbourne,  Williamatown,  Geelong,  and 
Portland)  where  the  practice  of  auction  sales  Iiad  been 
established,  should  continue  to  be  sold  by  auction,  but  that  in 
newly  laid  out  towns  allotments  should  be  sold  at  an  uniform 
price,  for  the  present  £100  an  acre.  There  was  to  be  no 
reservation  of  minerals,  except  in  rare  cases.* 

But  the  most  important  clause  of  all  iu  the  Ptegulations 
was  the  last,  which  announced  that  for  the  present  no  further 
sales  of  land  near  the  four  towns  would  take  place.  It  was 
quite  evident  that  Sir  George  Gipps  did  not  approve  of  the 
poUcy  of  a  fixed  sale  price. 

But  the  Governor  did  more  than  merely  abstain  from 
applying  the  Regulations  to  the  suburban  lands.  He  remon- 
strated vigorously  with  the  Home  government,  pointing  out 
that  the  adoption  of  the  fixed  price  of  £1  an  acre,  within  a 
five-mile  circuit  round  Melbourne  and  Geelong  alone,  would 
entail  a  loss  to  the  Crown  of  nearly  a  million  sterling.*  He 
could  also  point  to  a  secondary  result  of  the  adoption  of  tlie 
fixed  price  system,  in  the  "  special  surveys "  which  were 
occasionally  demanded  by  immigrants  who  arrived  with  Land 
Orders  to  a  large  amount  The  first  case  was  that  of  a  Mr. 
Henry  Dendy,  who  Iiad  paid  in  London  for  eight  square  miles 
of  Port  Phillip  land  the  iixed  price  of  £1  an  acre,  and  who 
claimed,  on  his  arrival  in  the  year  1841.  to  select  his  eight 
square  miles,  either  from  the  unappropriated  surveyed  laud  as 
Dear  to  the  towns  as  possible,  or  to  have  a  block  specially 
surveyed  for  him  at  his  own  selection.*  The  Superintendent 
at  Port  Phillip  could  not  refuse  to  honour  the  laud  certificate, 
but  the  practice  threatened  lo  be  so  serious  that  he  declined 
to  act  upon  it  without  special  instructions  from  the  Governor,* 
and  tlie  latter  took  the  responsibility  of  issuing  Regulations  for 


>  Bt^latioua  for  the  salo  of  land  at  P«rt  Phillip  under  tho  Gted  priM 
Wj*l»m  wrm  isfu»d  on  the  2Ist  Januaij  1841.  They  luersly  proscribe  details 
{Fraa  and  Pi-oatding;  1847  (i;,  p.  683). 

■  LetUr  of  IStb  DooemlHir  IS40  in  Vota  and  ProeaiUitgi  (N.  a  W.),  1S42, 
*  Ibid.  p.  34. 
■ttor  ot  La  Trobe  tc  Govenior  Gipps  IValm  raid  Freatiiings  (S.  S.  W.), 
1.33.) 
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the  control  of  special  surveys,  winch  materially  circumscribed 
the  choice  of  the  applicants.'  It  was,  of  course,  a  strong  step 
to  take,  for  Mr,  Dendy  had  been  offered  £15,000  for  his 
certificate  on  the  day  of  his  landing,  and  the  effect  of  the  new 
Kegulations  would  doubtless  be  to  depreciate  seriously  the 
commercial  value  of  his  claim.  But  the  case  was  so  forcible 
that  the  Home  government  promptly  endorsed  tlie  action  of 
Sir  George  Gipps,^  and  put  a  stop  to  further  "  special  surveys," 
directing  a  return  to  the  old  system  of  auction  at  Port  Phillip, 
with  certain  small  exceptions.  By  a  government  notice 
issued  on  the  10th  Febmary  1842,"  founded  on  the  letter  of 
Lord  John  liussell  and  the  additional  instmctions  under  tlie 
sign-manual,  the  old  system  of  selling  lands  by  auction  was 
restored  for  Port  Phillip  in  all  cases,  except  the  one  case  of 
anintnj  lauds  remaining  unsold  at  an  auction,  which  were  then 
to  be  open  for  selection  at  the  upset  price. 

The  importance  of  these  various  Eegulationa,  and  the 
transactions  to  which  they  gave  rise,  can  hanlly  be  overrated 
in  considering  the  history  of  Victoria.  They  introduced  into 
the  administration  of  the  mother-colony  three  great  changes, 
of  which  two  were  destined  to  be  permanent,  while  the  third, 
though  soon  afterwards  reversed,  was  not  without  great  effect. 
In  the  first  place  they  established  the  rule,  which  so  long 
prevailed  with  regard  to  the  Land  fund  of  the  colony,  that  one 
half  of  it  should  he  devoted  to  Public  Works,  and  one  half  to 
immigration.  In  the  second,  they  introduced  or  at  least  gave 
official  sanction  to  the  idea  of  the  separate  existence  of  Victoria 
and  Queensland.  And  in  the  third  place,  they  effected  for 
the  time  a  complete  change  in  the  method  of  the  sale  of 
Crown  lands  in  Port  Phillip.  The  lost  effect  proved,  however, 
as  we  have  seen,  to  be  only  temporary. 

But  the  policy  of  the  Regulations  was  utterly  distasteful  to 
many  influential  people  in  New  South  Wales.  They  disliked 
the  idea  of  separation  altogether,  they  esi>ecially  disliked  the 

■  Rcgnlationn of  4Ch  Unicli  1841  in  Oov.  Qazdle.  (N.  S.W.).  mh  March  18tl. 
The  special  survey  systeiu  »-»»  abolished  on  tho  !8th  Angiisl  IBil,  io  purBiwnpo 
of  directions  from  tlis  Home  government  {V0U4  aiid  Procttdinyi,  1847  (1), 
p.  78S). 

*  Letter  of  Lord  John  Ruoaell,  S7tb  August  1341  (Kofa  and  rnxtaHnga 
(N.  a.  W.),  1842,  p.  48).     Additional  Instructions  of  Hist  August  1S41  {ibid.  p.  41). 

■  am.  OiuetU  (N.  S.  W.),  lltli  Kubruary  1841 


actual  boundaries  adopt€il.  The  Legislative  Council  immedi- 
ately came  to  an  unauimoiis  resolution  to  petition  the  Crown 
to  alter  the  limits  fixed.^  Tlie  objects  of  this  attempt  appear 
to  have  been  twofold:  first,  to  secure  to  the  colony  of  New 
South  Wales  proper  ^  "  the  course  of  the  principal  Rivers  within 
the  Territory,  which  have  been  discovered  and  explored  by  the 
enterprise,  and  at  the  expense  of  the  Settlers,"  and,  second,  to 
"  preserve  the  union  under  one  Government  of  those  Districts 
beyond  the  present  limits  of  location,  which  have  not  only  been 
peopled  from  this  Colony,  and  occupied  by  stock,  the  property 
of  residents  within  it,  hut  must  always  continue  united  with  it 
by  the  closest  ties  of  a  common  origin  and  interest."  * 

We  sliall  see  how  the  petition,  which  was  framed  npon 
tliis  resolution,  and  duly  forwarded  to  the  Home  government,* 
bore  immediate  fruit.  But,  meanwhile,  the  statement  of  its 
second  object  has  brought  us  face  to  face  with  the  other  great 
feature  of  the  Land  system  of  the  period,  the  important  process 
known  as  ■'  squatting." 

It  will  readily  be  understood  that,  while  the  system  of 
purchase  was  well  enough  adapted  to  the  wants  of  those 
persona  who  desired  lands  only  for  purposes  of  agriculture  and 
residence,  it  did  not  suit  the  views  of  those  who  wished  to 
carry  on  the  business  of  stock  breeders  on  a  great  scale.  The 
time  and  labour  required  for  agricultui-al  and  building  opera- 
tions are  so  great,  that  they  can  usually  only  operate  over  a 
comparatively  small  area.  But  the  business  of  sheep  and 
cattle  fanning,  especially  of  a  rough  character,  can  be  carried 
on  with  very  little  labour  and  a  much  smaller  amount  of 
capital,  provided  that  free  access  to  natural  herbage  and  water 
supply  is  secured.  It  would  have  been  ruinous  to  the  slock 
breeders  of  the  colony  to  have  had  to  purchase  the  hmd  on 
whicli  their  flocks  and  herds  were  depastured.  On  the  other 
hand,  they  were  quite  wiUiug  to  take  large  tracts  of  verj- 
rongh  and  hitherto  unexplored  country  on  very  short  tenures, 

'  The  change  in  the  metliml  of  sale  ili<l  not  •pply  to  tbo  Middle  District,  m 
tbftt  tbo  LogblativQ  Conncll  maiic  no  rcfnroncc  to  it 

*  It  U  iiuiln  GviilenI  thnt  the  uouncil  rccognUcd  thit  the  division  into  districta 
fimahadownt  the  iiltlinati'  iwptntion  of  Moratoii  H^y  hdiI  Part  Phitlip.  Cf.  Iha 
patltion  at  hill  in  VMa  and  ProaMinyt  (N.  S.  W.),  1840,  p.  3D1. 

»  Ibid.  p.  387. 

*  Sm  cxtraot  in  I',  ii-ul  J:  (Vkloria),  IS&S-:^!,  vol,  ii.  |i.  737. 
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At  first  tbe  amount  of  capital  which  they  invested  iu  per- 
manent improvements  was  comparatively  smalL  Most  of  their 
capital  was  of  a  floating  character,  which  could  easily  be  moved 
from  one  place  to  another. 

The  Land  Hegulations  of  the  Ist  August  1831,'  before 
alluded  to,  contained  provisions  for  the  leasing  of  lands  within 
the  prescribed  limits  of  settlement,  in  blocks  of  one  square  mile 
each.  These  leases,  when  applied  for,  were  to  be  put  up  for 
sale  by  auction,  at  an  upset  rent  of  20a.  a  block,  and  the 
highest  rent  bid  was  to  secure  the  block.  Such  a  lease  did 
not  secure  tlie  lessee,  even  for  a  year,  for  he  could  be  ejected 
at  a  month's  notice  in  favour  of  an  applicant  who  wished  to 
buy  the  fee-simple,^  And,  at  most,  his  interest  was  only  for 
a  year,  tlie  lease  being  again  put  up  to  auction  at  the  expiry 
of  that  time. 

But  these  provisions  proved  wholly  inadequate  to  regulate 
the  occupation  of  Crown  lands  beyond  the  limits  of  location." 
The  vaat  requirements  of  the  great  stock  breeders  of  the  colony 
were  satisfied  by  excursions  into  what  was  then  really  the 
primeval  wilderness,  where  they  appropriated,  in  symbolic 
fashion,  large  tracts  or  "runs,"  whose  boundaries  were  often 
very  ill-deSned,  but  which  in  most  cases  far  exceeded  the 
lease  limits  of  one  square  mile.'  Here  they  lived,  a  scanty  and 
scattered  population,^  practically  beyond  Government  control, 
and  almost  beyond  the  influence  of  civilisation.  The  extent 
to  which  this  practice  prevailed  may  be  seen  by  a  glance  at  a 
map  drawn  up  under  the  directions  of  Sir  George  Gipps  in  the 
year  1843.^  From  this  it  appears  that  these  settlers  had 
covered  an  enormous  tract  of  territory  beyond  the  boundaries 
of  settlement  or  location,^  which  tract,  beginning  at  Hervey 


'  Cr.  foi-m  af  leaaa  in  ibid.  \\  633. 
it  tiiey  kIko  fiOed  fa  aeeure  observsnco 
"  1  of  1B65.    V.  and  P.  (Victoria), 

u  P»i>erB,  1845,  vol  vi.  part 

PmUes  AoroBs  i,ibiil). 

TUa  Boftttered  huU  of 

m«ooiits."     Cf.  Govormnent 

h  July  1830  in  Aaamlutn 
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Bay  ill  the  north,  swept  round  Stanley  county  (then  the  site 
of  the  settlement  about  Brisbane),  round  the  old  nineteen 
counties  of  the  Middle  District,  and,  in  fact,  included  everything 
else  south  of  the  Darling  river  except  the  new  county  of 
Auckland  (Twofold  Bay)  and  the  three  counties  of  Port 
Phillip — Bourke,  Grant,  and  Normanby. 

To  check  these  unauthorised  settlements,  and  to  provide 
some  system  of  government  for  these  outlying  districts,  the 
then  Governor  of  New  South  Wales  had,  in  the  year  1833, 
procured  the  passing  of  the  "Act  for  protecting  the  Crown  Lands 
of  this  Colony  from  Encroachment,  Intrusion,  and  Trespass,"  ^ 
previouBly  alluded  to,  which  was  followed  up  by  an  Act  of  the 
year  1836,'  making  it  penal  to  occupy  any  Crown  lands  in 
New  South  Wales  beyond  the  limits  of  location,*  except  under 
a  proper  Government  license. 

The  last  reference  points  to  the  fact  that  by  this  time 
Government  had  realised  the  impossibility  of  putting  a  stop 
entirely  to  the  process  of  squatting,  and  had  determined  to 
be  content  with  regulating  it.  Whilst  it  still  asserted  the 
absolute  right  of  the  Crown,  as  of  any  other  landowner,  to 
treat  the  squatters  as  trespassers,  it  practically  conceded  to 
any  applicant,  for  a  small  fee,  permission  to  make  a  limited 
use  of  the  Crown  land.  The  whole  matter  was  regulated 
anew  by  the  important  statute  2  Vie,  No.  27  (N.  S.  W.), 
and  a  definite  scheme  projected  for  the  regulation  of  the 
squatting  interests.  By  this  Act  the  penalty  for  unlicensed 
occupation  of  Crown  lands  beyond  the  limits  was  placed  on 
precisely  the  same  footing  as  for  a  similar  trespass  within  the 
boundaries,  llie  powers  of  the  Commisflioners  of  Crown  Lauds 
were  amplified,  and  a  system  of  adjudication  upon  disputed 
pointe  settled.  Then  came  a  very  important  clause  requiring 
all  licensees  to  report  full  particulars  of  the  breed  and  owner- 
ship of  the  stock  maintained  by  them,  and  another,  still  more 
important,  directing  that  the  Crown  land  beyond  the  limits  of 
location  should  be  divided  into  districts,  each  under  the  control 
of  a  commissioner  (who  was  also  a  Justice  of  the  peace)  with 
K  force  of  armed  and  mounted  "  Border  Police."  The  Commis- 
'  4  Will.  IV.  No.  10  (N.  8.  W.)  '  7  Will.  IV.  No.  4  (N.  8.  W.) 

*  TliH  "  liiiiiU  of  lotmtiaii "  At,  tljia  time  coiuuideil  with  the  extreme  Louni!- 

•  of  tliB  jinwUinicd  counties.  Tbia  geemi  to  liave  bet-n  the  wle  runotiou 
potfomcd  by  tbo  oountieB.     Cf.  3«bb.  Psptire  (H.  of  L),  1841.  toL  t.  p.  4. 
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siouer  was  given  very  wide  powers  of  goveroment,  directed 
especially  towards  the  regulation  of  the  bouudariea  of  runs 
and  the  prevention  of  encroachments,  the  settlement  of  disputes 
between  masters  and  servants,  the  prohibition  of  cattle-stealing, 
and  the  impounding  of  strayed  beasts.  The  Commissioners 
were  to  keep  a  register  of  all  persona  employed  on  stations,  and 
of  the  returns  of  stock  previously  mentioned.  Tlie  Act  also 
imposed  a  stock-tax  or  assessment  upon  the  sheep,  cattle,  and 
horses  of  the  squatters,  leviable,  if  necessary,  by  distress,  the 
proceeds  of  the  tax  to  be  appropriated  towards  the  expenses  of 
the  maintenance  of  the  Comniissiouei'S  and  the  Border  Police- 
Students  of  property  law  will  see  in  this  Act  a  notable  illustra- 
tion of  the  doctrine  that  the  early  law  of  possession  is  inti- 
mately bound  up  with  police  regulations,  being,  in  fact,  simply 
the  result  of  protection  from  violence.  For  our  immediate 
purpose,  it  is  necessary  to  see  how  the  policy  of  the  Act  was 
carried  into  effect. 

On  the  21st  May  1836,  shortly  before  the  Act  came  into 
operation,  Kegulations  for  the  granting  of  licenses  to  occupy 
Crown  land  were  published  by  the  Government'  It  was 
announced  that  licenses  would  be  granted  for  one  year  from 
the  Ist  July  then  next,  renewable  on  their  expiry,  upon  a 
recommendation  of  the  Commissioner  of  tlie  district.  No  limits 
of  occupation  were  to  be  defined  by  the  licenses.'  which  were, 
in  fact,  mere  personal  permissions  (Uiough  transferable  with 
the  acquiescence  of  the  Commissioners)  to  depasture  stock,  and 
did  not  give  any  title  to  land  at  all.  For  each  license  a  fee  of 
£10  was  to  be  paid,  and  a  license  only  allowed  the  holder  to 
depasture  stock  in  the  district  for  which  it  was  given,  It  vras 
expressly  notified  that  all  improvements  on  licensed  lands 
would  be  at  the  improver's  risk,  such  lands  being  liable  to  be 
put  up  for  sale  upon  the  extension  of  the  limits  of  location. 

At  the  same  time  a  proclamation*  divided  the  colony  of 
New  South  Wales  into  nine  pastoral  districts,  in  pursuance  of  the 
Act,  and  among  these  was  the  Port  Phillip  District,  including 
"  the  whole  of  the  lauds  comprised  in  the  district  lying  to  the 

■  Copy  ill  H.  of  L.  Sew,  Pupcrs,  1815,  vol.ri.  pt,  j.p,  402,  f?0R  Ca:.  (U.S.  W.), 
2Sd  Mnjr  1S3»  (CbiL-r  SMrotary'B  oVazx),  md   V'oita  a«d  Proctaintgs,   IS17  (1), 

p.  ssr. 

■  So«  farm  in  II.  of  L  Sees.  Papon,  IStS,  vol.  vL  pt.  L  p.  401, 
•  Jbid.  p.  398, 
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south  of  the  main  range,  between  the  rivers  Ovens  and  Goulburn, 
and  adjacent  to  Port  Phillip."  This  District  was,  by  another 
Order  published  on  the  1st  July  1840,^  subdivided  into  the 
Westernport  and  Portland  Bay  Districts,  the  former  comprising 
the  lands  lying  east,  and  the  latter  those  lying  west  of  the 
Werribee  Eiver.  It  must  also  be  noticed  that  the  leasing 
system  for  lands  vrithin  the  boundaries,  having  been  found  in- 
convenient, had  been  abandoned  in  favour  of  the  license  system 
by  Eegulations  of  the  21st  August  1841,^  so  that  the  license 
system  and  the  squatting  interest  may  now  be  regarded  as  co- 
terminous. 

This  brings  the  Land  Question  down  to  the  close  of  the 
period  we  are  now  discussing.  The  extent  to  which  the 
license  system  has  been  adopted  may  be  guessed  from  the 
report  of  Sir  George  Gipps  previously  alluded  to.  The  whole 
question  of  Crown  lands  will  come  up  again  in  the  next 
period,  and  it  will  be  necessary  to  bear  in  mind  the  conditions 
under  which  it  appears.  There  are  two  great  classes  of  land- 
holders. One  class  consists  of  purchasers,  who  have  either 
bought  their  lands  by  auction  under  the  Eegulations  of  1831, 
or,  in  Port  Phillip,  at  a  fixed  price  of  £1  an  acre  imder  the 
Eegulations  of  1840.  The  other  consists  of  the  squatters,  some 
of  whom  hold  land  by  lease  within  the  boundaries  of  location, 
but  the  greater  part  of  whom  are  mere  licensees,  living  beyond 
the  limits  of  settlement,  having  no  definite  holdings,  but  only 
vague  "  runs,"  with  no  security  for  improvements,  practically 
outside  the  ordinary  influence  of  government,  but  under  the 
special  control  of  a  quasi-military  force ;  the  great  political 
features  in  their  horizons  being  the  stock-tax  and  the  Border 
Police. 

1  0(yv.  Oaz.  (N.  S.  W.),  let  July  1840. 
'  Vot4^  and  Proceedings,  1847  (1),  p.  782. 
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The  number  and  character  of  the  institutions  of  a  country  are 
a  very  fair  test  of  its  capacity  for  self-government.  Institu- 
tions require  a  co-operation  amongst  the  members  of  a  com- 
munity, and  an  adaptability  to  the  methods  of  united  action, 
which  are  the  first  requisites  of  a  stable  political  system.  The 
strength  of  a  Constitution  which  has  grown,  as  distinguished 
from  a  Constitution  which  has  been  made,  lies  in  the  fact  that 
the  former  haa  been  produced  by  the  gradual  coalescence  of 
independent  and  familiar  institutions,  which  have  contributed 
each  its  share  towards  the  fabric  of  government.  In  studying, 
therefore,  the  Constitutional  history  of  a  community,  especially 
in  its  earlier  stages,  it  is  important  to  glance  at  its  early 
institutions. 

Almost  the  first  indigenous  institution  of  Port  PhiUip 
was  the  Melbourne  market.  The  3  Vic.  No.  19  (N.S.  W.) 
directed  the  police  magistrate  of  any  town  in  the  colony,  upon 
the  application  of  25  free-householders  of  the  town,  to  call  and 
preside  over  a  public  meeting  of  the  inhabitants  to  consider 
the  advisability  of  establishing  a  market.  Upon  receipt  of  a 
favourable  resolution,  the  Governor,  with  the  advice  of  his 
executive  council,  might  approve  the  establishment  There- 
upon Commissioners  to  manage  the  market  were  to  be  elected 
by  occupying  householders  of  the  annual  value  of  £20,  and 
proprietors  (whether  resident  or  not)  of  land  or  buildings  to 
the  value  of  £200,  from  among  the  proprietors  of  land  and 
householders  within  the  limits  of  the  town.  These  Commis- 
sioners were  to  hold  ofiBce  for  three  years,  and  were  empowered 
to  erect  market-houses,  to  pass  by-laws,  and  to  levy  tolls  and 
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lines  withia  certain  limits.  After  the  opening  of  such  market 
all  other  open  sale  within  the  town  was  to  cease.  The  Com- 
miseionera  were  empowered  to  enforce  their  by-Iawa  by  the  im- 
position of  fines,  and  to  enforce  such  fines,  as  well  as  their  toUa 
and  dues,  by  distress  and  imprisonment.  Their  inspectors  were 
empowered  to  seize  food  exposed  for  sale  in  an  unfit  condition. 
The  Commissioners  were  further  empowered  to  farm  out  the 
market  dues  for  any  period  not  exceeding  one  year,  and  to 
■borrow  limited  sums  of  money  upon  the  same  security. 

In  pursuance  of  the  provisions  of  this  statute,  a  meeting 
was  held  in  Melbourne  on  21st  January  1841,  at  which  a 
Teaolution  in  favour  of  the  establishment  of  a  Melbourne 
market  was  agreed  to,'  In  due  course  the  resolution  was 
reported  to  the  Governor,  and  a  market  with  Commissioners 
established.  In  some  countries  the  gatherings  of  the  inhabit- 
ants on  market-days  have  been  the  origin  of  the  popular 
element  in  the  government.  In  Eome  they  developed  into  a 
sovereign  assembly.  In  England  they  are  closely  bound  up 
with  the  early  history  of  popular  politics  and  self-government 
But,  owing  to  the  pecidiar  circumstances  under  which  Port 
Phillip  was  founded,  by  settlers  already  familiar,  by  tradition 
at  least,  witli  more  advanced  forms  of  popular  government,  the 
market  of  Melbourne  never  acquired  any  political  importance. 
It  soon  in  fact  ceased  to  have  a  separate  existence,  being 
absorbed  into  the  greater  institution  of  the  Corporation  of 
Melbourne,' 

We  may  next  notice  the  local  branch  of  the  Supreme  Court 
of  Kgw  South  Wales  established  at  Port  Phillip,  It  will  be 
remembered  that  the  Supreme  Court  had  been  constituted 
under  the  4  Geo,  IV.  c.  96,  by  royal  charter  dated  13th 
October  1823,'  It  will  also  be  remembered  that  courts  for 
the  trial  of  petty  offences  and  for  the  hearing  of  small  civil 
cases,  Courts  of  Quarter-Sessions  and  of  Requests  respectively, 
had  been  established  at  Port  Phillip  in  1838  and  1839.* 
What  was  afterwards  required,  as  the  settlement  grew  in  im- 
portance, was  the  presence  of  a  judge  qualified  to  try  heavier 
cases,  and  thus  to  obviate  the  necessity  of  sending  litigants, 

■  Cr.  aoeuuiit  in  Port  PKilliji  Fatriul,  2nUi  January  1841. 

*  By  the  71st  ud  72d  soctioiu  of  tlie  6  Vic.  Ko.  7, 

»  AtUc,  p.  12.  *  JnU.  pp.  IB  and  30. 
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prisoners,  and  witnesses  a  long  sea  journey  to  Sydney.  This 
object  was  accomplished  by  the  4  Vic  No.  22  (N.  S.  W,),  which 
empowered  the  Governor  to  appoint  two  additional  judges  of 
the  Supreme  Court,  for  New  Zealand  and  Port  Phillip  respect- 
ively, with  powers  limited  in  exercise  to  those  locsJities,  hut 
otherwise  equivalent  to  the  powers  of  the  other  members  of 
the  Supreme  Court.  Matters,  however,  which  by  the  existing 
law  were  required  to  be  heard  by  the  Full  Court,  whether 
arising  in  the  new  districts  or  not,  were  still  to  he  subject 
to  review  at  Sydney,  and  the  new  District  Judges  were  not  to 
be  entitled  to  take  part  in  such  sittings.  The  Governor  was 
empowered  to  appoint  deputy-sheriffs  and  ministerial  othcers 
for  the  Districts,  upon  the  advice  o£  the  respective  judges,  and 
also,  pending  the  institution  of  grand  juries,  to  appoint  Public 
Prosecutors,  and  Quarter-Sessions  prosecutors,  in  whose  names 
oEfences  might  he  prosecuted  m  the  districts.  He  was  also 
empowered  to  direct  Circuit  Courts  to  he  holden  tlirougliout 
the  colony  before  single  judges  of  the  Supreme  Court.,  in  the 
English  fashion.  Writs  of  execution  and  subpoena  of  the 
Supreme  Court,  wherever  issued,  were  to  be  available  through- 
out the  colony ;  hot  where  a  judge  miyht  previously  have 
ordered  an  arrest  on  mesne  process  upon  an  affidavit  of  an 
intended  departure  beyond  the  jurisdiction,  he  was  now,  if 
resident  at  Sydney,  empowered  t-o  make  the  order  upon  evidence 
of  an  intention  to  depart  to  Port  Phillip  or  New  Zealand,  and 
■ui(X  vms&. 

One  week  after  the  passing  of  this  Act  was  passed  another 
statute,'  which  boldly  applied  the  jury  system  to  Port  Phillip, 
hy  providing  that  all  crimes  and  misdemeanours,  and  all  civil 
issues  of  fact,  whether  heard  in  the  Supreme  Court  or  a  court 
of  Quarter-Sessions,  should  be  tried  by  a  jury  of  twelve  in- 
habitants of  the  district,  qualified  in  manner  provided  by  the  Act.' 

Under  these  statutes,  at  the  beginning  of  the  year  1841," 

'  4  Vie.  No.  28. 

■  Tlieu  qmiliiiMHons  wera — 

(oj  For  commoD  jurors.  Males  between  21  uid  SO  years  of  age,  having  • 
claar  income  of  £30  from  real  taUte,  or  £300  clear  pcnonoltj  (adoptod 
from  2  Will.  IV.  No.  8). 
(i)  For  speoial  jurors.  Peisons  cjiialiilBd  oi  common  jumra,  end  registered 
u  eei[uire9  or  [mrwiiiB  uf  biglior  degree,  at  jusUwt  of  the  peioe,  or  as 
merchants. 
*  Pari  mHUf  Falriot,  28Ui  January  184!, 
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Mr.  Justice  Willia  was  appointed  first  Diatrict  Judge  for  Port 
Phillip  of  tlie  Supreme  Court  of  New  South  Wales.  In  the 
eame  year  the  statutes  were  amended  by  another  Act/  which 
authorised  the  Governor  to  appoint,  instead  of  circuit  towns, 
circuit  districts,  in  the  courts  whereof  civil  issues  were  only  to 
be  triable  by  juries  when  the  Supreme  Court  should  so  specially 
direct.  The  Act  also  empowered  the  Governor  to  appoint 
district  eheriffo  for  the  eirciut  districts.  In  the  year  1843 
occurred  the  removal  of  Jlr.  Justice  Willis. 

Thirdly,  we  may  notice  the  Eegistry  of  Deeds,  established 
at  Port  Phillip  under  the  5  Vic.  No.  21,  in  imitation  of  the 
earlier  registry  established  at  Sydney  under  the  6  Geo,  IV. 
No,  22.  The  system  of  Crown  grants  of  course  secured  to  the 
original  gi-antee  of  laud  the  best  possible  evidence  of  his  original 
title ;  but  in  order  to  complete  the  security  of  landowners,  it 
was  neceaaary  to  make  some  provision  for  the  record  of  transfers. 
The  name  of  Colonel  Torreus  is  inseparably  connected  with  the 
system  of  registration  of  laud  titles  in  British  territory,  although 
the  principle  had  been  tried  before  his  day,  in  a  tentative 
fashion,  in  the  counties  of  Middlesex  and  Yorkshire.  The 
Middlesex  and  Yorkslure  registries,  partly  owing  to  the  limited 
areas  which  they  cover,  partly  owing  to  the  deficiencies  of  the 
statutes  creating  tliem,  aud  partly  owiug  to  the  conservative 
jealousy  of  English  landowners  and  lawyers,  have  had  but  very 
partial  success;  whilst  all  attempts  to  extend  the  system  in 
England  have  been  failures.*  Colonel  Torrens  was,  however, 
happy  in  living  at  a  time  when  his  plans  could  be  tried  on  a 
magnificent  scale  in  the  great  new  countries  then  being  opened 
up,*  The  Act  which  constituted  the  Port  Phillip  Eegistry  of 
Deeds  did  not,  unhappily,  make  registration  essential  to  the 
validity  of  instruraenls,  but  it  provided  that  all  Cromi  grants 
nn<l  all  instruments  except  leases  for  a  period  less  than  three 
years,  already  or  thereafter  to  he  executed,  shoidd  be  enrolled 


"B  Vic  No.  4  (N.  aw.) 

*  S.g.  bf  the  IahiI  KogisCry  Act,  180S  (2G  k  2S  Vic  v,  G3),  and  llie  Laud 
Tnuufer  Act,  1875  (38  &  39  Vic.  c  87). 

*  lu  iiiwikiug  of  Colouel  Torroiu  m  Uip  iutrodHcer  of  tbo  Laud  Registry 
qritem,  t  uu,  of  oounu,  nnly  folloning  curreat  rDport.  There  u  oothing  new 
unilor  the  luo  ;  and  it  U  (juite  pouible  thiX  careful  iuveatiguCiou  mi^bt  trico  the 
•yitmD  (rutu  Auilralia  to  the  Cxfo,  ttma  the  Cape  to  Eolluid,  and  froin  Halland 
to  Ronun  proviiiiiijil  ftiliuiiiistratiou. 
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or  registered,  and  that  priority  of  registration  (with  certain 
exceptiona)  should  absolutely  determine  priority  of  claim. 

Finally,  we  may  notice  that  which  was  undoubtedly  the 
most  important  of  all  the  early  institutions  of  Port  Phillip,  the 
Corporation  of  Melbourne,  to  which,  as  the  parent  of  municipal 
institutious  in  Victoria,  we  owe  careful  attention. 

The  Corporation  of  Melbourne  was  constituted  three  weeks 
after  the  incorporation  of  the  city  of  Sydney,'  by  the  N.  S.  W, 
Act,  6  Vic.  No,  7.  For  the  purposes  of  the  Act  the  area  of 
the  town  of  Melbourne  was  to  consist  of  the  parish  of  North 
Melbourne  and  the  suburb  of  Newtown  or  Collingwood,  divided 
into  four  wards  by  imaginary  lines  drawn  down  the  centres  of 
Bourke  Street  and  Elizabetli  Street  respectively,  and  produced 
to  the  bouudaries.*  These  four  wards  were  to  be  known  as 
the  North- East  or  Gipps  ward,  the  North-West  or  Bourke  ward, 
the  South-East  or  La  Trobe  wani,  and  the  South-West  or  Lons- 
dale ward,  and  were  to  be  properly  marked  oEf  within  six 
months  by  the  mayor,  who  was  also,  in  company  with  the  town 
clerk,  to  "  perambulate  the  metes  and  bounds "  every  three 
years,  and  to  note  any  changes  of  boundary  names  in  the 
Eoimdary  Book.* 

The  official  style  of  the  incorporated  town  was  to  be  "  The 
Mayor,  Aldermen,  Councillors,  and  Burgesses  of  the  Town  of 
Melbourne,"  and  by  that  style  it  was  to  be  capable  of  acting 
(in  the  prescribed  manner)  as  a  legal  personality,  suing  and 
being  sued,  acquiring  and  alienating  property,  and  having 
perpetual  succession,''  Of  the  component  parts  of  the  cor- 
poration, the  burgesses  were  not,  as  a  rule,  to  take  a  direct 
share  in  the  government  of  the  town,  which  was  placed  almost 

'  By  the  B  Vic.  No.  3  (N.  S.  W.) 

'  Soa  exact  description  in  Sthedule  A  to  fl  Vic.  No.  7.  These  bounJariea 
were  oxtondod  \>y  the  8  Vic.  No.  12. 

•  The  "liestiiig  of  the  boumls"  (aa  it  ia  popularly  called)  in  one  of  the  moBt 
aDoieDt  custonu  itirviving  in  EogUnd  at  the  present  day.  Tlie  boiinilary  of  a 
London  parish  pouca  through  one  of  tlie  rooma  nt  the  GuOdhall,  in  which, 
on  tli«  oflouion  of  thu  Loudon  eittinga,  i  Nisi  Prins  Court  is  held.  Groat 
U  the  glee  of  the  boys  engaged  ta  do  the  actual  beating,  if  they  can  time  thcit 
arrival  *o  aa  to  compel  hia  lordship  to  vatalo  the  jaJicial  bench  in  order  that  it 
may  bo  "bealon." 

'  Thu  lirat  two  of  these  i^ualittes  diatinguiah  a  corporation  from  a  mert  carnal 
onllsotion  of  human  beings,  the  last  distinguiahca  it  from  all  indiTidiials.  A 
mtion  hat  "sunceaaorB,"  not  "heirv"  or  "eieeutora,"  and  may  nevx^  die. 
«  the  old  doctrines  of  Mortmain, 
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entirely  in  the  hands  of  the  mayor,  aldenueo,  and  council. 
llius  we  get  two  phases  of  the  corporation — a  passive  and  an 
active.      Let  us  consider  the  burgessea  first. 

By  the  12th  section  of  the  Act  eveiy  male  person  of  full 
age  who  has  for  one  year'  previous  to  any  31st  of  August 
occupied  any  house,  warehouse,  counting-house,  or  shop  within 
the  town,  of  the  clear  annual  value  of  £25,^  has  for  the  same 
period  been  an  inhabitant  householder "  within  the  town  or 
within  seven  miles  thereof,  and  has  paid  all  the  corporation 
rates  due  from  him  in  respect  of  the  premises  wliich  he  so 
occupies  up  to  sw  months  before  the  same  date,  is  entitled  to 
be  enrolled  on  the  burgess-roll  of  the  town.  The  disqualifica- 
tions are — 

1.  The  fact  lliat  llie  applicant  is  an  alien. 

2.  The  fact  that  wltliin  the  year  lie  hns  received  Eleeiiii>synary  relief, 

3.  The  fact  that  lie  has  had  any  child  admitted  to  any  echool  for 

©[■phan^  or  destitute  children  in  the  colony  or  ita  dependencies 

durijig  the  previous  three  yeara. 
But  in  order  to  complete  his  title  to  burgess  privileges,  the 
claimant  must  secure  enrolment  Eveiy  year,  on  or  before 
the  Slst  August,  "collectors"  are  to  be  appointed  by  the 
mayor  for  each  ward,  and  the  collectors  are,  on  the  5th 
September  following,  to  deliver  to  the  town  clerk  alphabetical 
lists  of  the  persons  entitled  to  be  enrolled  as  burgesses  in  their 
respective  wards.  These  lists  are  to  be  open  to  inspection 
until  the  15th  September,  up  to  which  time  any  objections 
may  be  handed  in  to  the  town  clerk ;  and  such  objections  are 
to  be  adjudicated  upon  in  each  ward  by  the  alderman  and  by 
two  assessors  elected  on  the  previous  lat  Mai'ch,  according  to 
the  provifliona  of  the  Act.* 

So  much  for  tbe  constituent  body  of  the  corporation.  Now 
we  come  to  deal  with  ita  government.  This  again  may  be 
conveniently  subdivided  into  two  parts;  the  one  comprising 
the  supreme  government,  actually  forming  part  of  the  constitu- 
tion,  the  mayor,  aldermen,  and  councillors,  the  other  comprising 

1  Eeducod  to  lU  raDntha  by  S  Vjo.  No.  12. 

*  Bsduu^l  to  £20  liy  lliv  6  Vic.  No.  12,  nod  to  £10  by  the  14  Via,  No.  18. 

*  Til*  dltli^rencm  hetn'ena  occu])Uicy,  iohaljitaiicy  (or  teiddeliccij,  and  house- 
tuildlng  miut  be  outfuUy  Dated.    'Hw^y  aio  of  grut  importajiw  in  •  tnunicipftl 
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the  executive  oflBcials  only,  some  of  whom  are  expressly  con- 
templated by  the  Act  of  Incorporation,  the  rest  being  merely 
ministerial,  but  all  being  alike  in  this,  that  they  form  no  in- 
tegral part  of  the  corporation,  unless  qualified  on  other  grounds. 
Of  the  first  part,  the  most  numerous  section  are  the 
councillors,  who  by  the  Act  are  required  to  be  seized  or 
possessed  of  real  or  personal  estate,  or  both,^  to  the  amount  of 
£1000,  either  in  their  own  right  or  that  of  their  wives,  or  to 
be  rated  on  an  annual  value  of  £50,  arid  to  be  entitled  to  be 
on  the  burgess  list  The  disqualifications  for  the  office  are  as 
follows — 

1.  The  fact  of  being  in  holy  orders,  or  being  a  regular  minister  of 

any  religions  congregation. 

2.  The  fact  of  holding  any  office  (save  that  of  mayor)  in  the  gift  of 

the  counciL 

3.  The  fact  of  having  a  direct  or  indirect  share  in  any  contract  or 

employment  with,  by,  or  on  behalf  of  the  council. 

4.  The  fact  of  being  a  town  '' assessor,"  a  judge,  chairman,  officer, 

or  clerk  of  any  court  of  justice,  or  a  ministerial  law  officer  of  the 
Crown.2 

The  coimcillors  are  to  be  elected  by  the  burgesses,  three 
councillors  for  each  ward.  Each  enrolled  burgess  is  to  have 
as  many  votes  as  there  are  vacancies,  but  no  cumulative  voting 
is  to  be  allowed,  and  no  burgess  may  vote  in  more  than  one 
ward.  The  voting  is  to  be  open,  in  writing.  The  elections 
are  to  take  place  on  the  1st  November  in  each  year,  before  the 
aldermen  and  assessors  ;  and  the  councillors  chosen  are  to  sit  for 
three  years,  going  out  in  rotation,  so  that  one  seat  for  each  ward 
must  fall  vacant  every  Ist  November.  A  retiring  coimcillor 
may,  however,  be  re-elected.' 

The  council  is  practically  the  governing  body  of  the  cor- 
poration. The  court  of  aldermen  is  mainly  executive,  and  the 
mayor  has  no  veto  on  the  acts  of  the  council.  To  the  latter 
body  belong  the  power  of  legislation  (the  making  of  by-laws) 
and  the  appointment  and  superintendence  of  the  executive.* 

By  the  provisions  of  the  Act  there  are  to  be  four  alder- 
men, qualified  as  and  elected  by  the  councillors,  but  not  neces- 

^  It  will  be  noticed  that  the  Act  does  not  prescribe  any  particular  situation 
for  the  qualifying  property. 

«  S  49.    Added  to  by  27  Vic  No.  178,  S  38  ;  cf.  j»«<,  p.  61. 

'  §§  24-28. 

^  H  91»  ^^-    As  to  the  regulation  of  the  elections,  cf.  27  Vie.  No.  178. 
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Barily  -membera  of  the  council.  The  election  is  to  take  place 
(lu  tlie  9tli  November  in  every  third  year,  when  the  two  senior 
aldermea  retire,  hut  are  eligible  for  re-election.  The  voting  is 
to  be  open,  as  in  the  election  of  councillors,  but  no  councillor 
may  vote  for  himself,'  The  disqualifications  for  the  post  of 
alderman  are  the  same  as  those  for  the  ofBce  of  couiictllor,^ 
and  the  fact  of  election  as  alderman  does  not  vacate  a 
councilloraldp,* 

The  governing  body  is  completed  by  the  election  of  the 
mayor,  immediately  after  the  election  of  aldermen,  also  by  the 
councillors,  each  of  whom  has  one  vote,  which  he  exercises 
openly  in  writing.  No  councillor  may  vote  for  himself.  The 
elected  mayor  must  be  either  a  councillor  or  an  alderman,  he 
holds  hig  office  for  one  year,  is  eligible  for  re-election  with  his 
own  consent,  and,  if  a  councillor,  holds  his  seat  on  the  council 
till  the  lat  November  after  the  expiry  of  his  mayoralty.*  The 
chief  function  of  the  mayor  is,  of  course,  to  preside  over  the 
meetings  of  the  council.  He  is  the  first  man  in  civic  affairs, 
and  by  the  Act  is  given  a  general  precedence  after  members  of 
the  Legislative  Council.*  But  the  Act  gives  him  also  other  special 
functions.  It  constitutes  a  separate  commission  of  the  peace  for 
the  town  of  Melbourne,  with  such  additional  area  as  the  Governor 
shall  approve,^  and  appoints  the  mayor  cc  o^cio  a  justice 
during  his  year  of  office  and  the  following  year.'  la  this 
capacity,  with  one  or  more  other  justices  for  the  town,  he  is 
also  authorised  to  appoint  special  constables,  paid  from  the 
town  fund.* 

But  besides  these  constitutional  officials,  provision  is  made 
for  othere,  some  elective,  some  appointetl  by  the  council.  Of 
the  former,  tlie  cliief  are  the  assessors  and  the  auditors ;  of  the 
latter,  the  town  clerk,  the  treasurer,  and  the  surveyor.  The 
assessors,  two  for  each  ward,  are  to  be  elected  on  the  1st  March 
in  each  year,  from  among  the  bui^esses  qualified  for  election 
as  councillors,  in  the  same  manner  as  the  councillors.     But  no 

■  fi  21-3$.  *  S  49  ;  anU,  p,  M,  unil  poit,  p.  61, 

*  On  tbo  otlier  IinliiJ,  it  vaj  prolong  it.     An  aldermsn  rettuna  hia  sc&t  on  t)ia 
oonnei]  till  tho  lit  No T«iut>er  otter  his  office  of  alderman  expires. 

■0  rejwaled  by  28  Vic.  No.  287,  g  2 ;  of.  post,  p.  fll. 


'\n]-  •"'-"• 


56 


EARLY  INSTITUTIONS  OF  PORT  PHILUP 


pereoQ  who  is  actually  a  member  of  the  council,  or  who  is 
town  clerk  or  town  treasurer,  can  be  elected.'  The  duties  of 
the  assessors  are  mtdnly  to  assist  the  alderman  of  the  ward  in 
the  conduct  of  elections  and  the  decision  of  disputed  points.' 

The  auditors  (two  for  the  whole  town)  are  elected  at  the 
same  time,  in  the  same  way,  from  amongst  persons  of  similar 
qualifications.  They  too  hold  office  for  a  year,  but  are  eligible 
for  re-election*  The  duties  of  tlie  auditors  are,  briefly,  to 
inspect  and  check  the  accounts  of  the  corporate  funds/ 

The  assessors  and  auditors,  although  not  part  of  the  corporate 
constitution,  are  in  njany  respects  like  the  constitutional 
officials.  Like  the  mayor,  aldermen,  and  councillors,  they 
are  liable  to  a  fine  if  they  decline  to  serve  when  elected,  unless 
they  can  claim  exemption  on  one  of  the  following  grounds — 

1.  Lunacy,   imbecility    of   mind,   deafness,  blindness,   or  other   per. 
tnanent  infirm.ity  of  body. 

2.  Age  greater  tbas  60  years. 

3.  Previous  senice  (or  payment  of  fine)  in  the  same  ofGce  during  ttie 

preceding  five  yeare. 

4.  Membership  of  the  civil  service. 

5.  Being  a  full  pay  officer  in  the  service  of  tie  Crown  or  tbe  East 

India  Company.' 
Like   them,  they   must  accept  office   by   taking   the   oath   of 
allegiance  and  signing  a  declaration  embodying  their  qualifica- 
tions.*    Like  them,  they  forfeit  their  office  on  the  happening 
of  any  one  of  the  following  conditions — 

1.  Buakruptcy,  iuaolvency,  or  compositioQ  with  creditom 

2.  Absence  for  more  tbun  six  calendar  nionths  (in  tbe  case  of  the 

mnyor,  two  months)  from  the  town,  except  on  the  ground  of 
illness.  [If  an  official  forfeits  his  post  through  absence,  he  must 
pay  the  fine.]  ^ 
The  town  clerk  is  appointed  to  hold  office  during  pleasure,  and 
is  practically  tlie  secretary  of  the  corporation,  though,  as  the 
corporation  has  no  recorder,  he  probably  nets  as  recorder  also, 
hut,  of  course,  has  no  judicial  power.  He  must  be  an  attorney 
of  the  Supreme  Court  of  New  South  Wales,  the  District  Court 
of  Port  Phillip,  or  one  of  the  superior  courts  of  Great  Britain 
or  Ireland.*  The  duties  of  the  treasurer  (an  annual  official) 
and  the  siu-veyor  appear  from  their  titles.  The  treasurer  is 
specially  forbidden  by  the  Act  to  pay  money  except  for  tlie 
"  !  33.  '  §§  28  «i.d  17.  *%Z\.  •  S  B6- 

»|61.  'SS63,  fii.  '8  67.  '8  86- 
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purposes  contempltited  by  tlie  Act,  or  upon  the  order  ot  the 
council,  signed  by  three  members  aud  countersigned  by  the 
town  clerk.'  The  town  clerk  aud  the  treasurer  may  not  be 
members  of  the  council,  and  their  offices  may  not  be  united  in 
the  same  person.  The  council  may  appoint'  any  other  officials 
whom  it  deems  necessary,  but  their  offices,  like  those  of  the 
town  clerk,  treasurer,  and  surveyor,  are  purely  ministerial ;  they 
themselves  are  removable  by  the  council,  and  their  offices  may 
be  discontinued  if  deemed  unnecessary." 

The  methods  of  doing  business  prescribed  by  the  Act  are 
very  simple,  much,  naturally,  being  left  to  the  discretioa  of  the 
corporation  itself.  The  council  is  bound  to  meet  for  general 
business  on  the  9tb  of  November,  February,  May,  and  August 
respectively,  and  at  such  other  times  as  the  mayor  shall  decide. 
Eight  members  of  council  may  at  any  time  insist  on  a  meeting 
being  summoned ;  but  on  all  occasions  except  the  quarterly 
meetings,  only  such  business  can  be  transacted  as  has  been 
mentioned  on  the  notice  paper.  For  all  purposes,  except  the 
passing  of  by-laws,  a  quorum  of  the  council  is  to  consist  of 
one-third  of  the  full  membership,  aud  questions  are  to  be 
decided  by  a  majority  of  those  present,  the  mayor,  or  other  pre- 
siding officer,'  to  have  a  casting  vote.^  The  council  may  appoint 
committees  of  itself  for  general  or  special  objects,  but  the  acta 
of  a  committee  must  receive  the  approval  of  the  council."  The 
council  must  print  and  publish  annually  their  audited  accounts.' 

The  actual  powers  and  duties  conferred  on  the  cori>oration 
are  interesting,  as  showing  tUe  views  of  the  legislators  of 
1842.  They  may  be  divided  into  two  classes,  those  which 
are  of  an  instrumental  character,  and  those  wliich  are  the 
ultimate  objects  of  the  corporation's  labours. 

Amongst  the  first  class,  the  financial  provisions  are  very 
important.  There  is  to  be  a  "  Town  Fund,"  into  which  all 
receipts  from  general  sources,  such  as  market  rents  and  tolls, 
fines  and  penalties,  and  town  rates,  are  to  be  paid  by  the 
treasurer,  and  from  which  all  payments  for  general  purposes  are 
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*  If  till*  tniyoT  \a  alieent  the  oonnoillon  must  clioose  oneof  tliesldennoii  preaent 
M  cbklrninti,     If  iin&liItiruiMi  U  prewDt,  then  one  of  thenuolvca.  *  g  93. 

•  I P*.     TliB   pHncJiHl   oommitteei  usually  i.ppoiBted  we — PubUo   Worlts, 
Hutlth  Mid  Parka  and  Gardcua,  finanoe,  Uaiket,  Lecdalative,  Hadcncr  Carriages. 
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to  be  made.  To  supplement  the  receipts  of  the  Town  Fund, 
the  corporation  may  levy  an  annual  rate  by  a  by-law  upon  the 
buildinga  within  the  town,  to  au  amount  not  exceeding  one 
shilling  in  the  pound  annual  value,'  such  rate  to  be  enforceable 
first  against  the  occupier,  and,  failing  him,  against  the  landlord. 
Buildings  which  do  not  qualify  their  occupiers  for  enrolment 
as  burgeases  are  to  be  exempted,^  and  an  appeal  against  any 
rate  is  to  lie  to  the  next  Quarter-Sessions,  whose  decision  is 
to  be  final."  Moreover,  the  council  are  empowered  to  levy  a 
special  Police  Hate,  not  exceeding  sixpence  in  the  pound,  for  the 
maintenance  of  the  Town  Police,  and  the  proceeds  of  this  rate 
are  to  be  kept  by  the  treaaurer  as  a  special  Police  Fund.'  The 
council  is  also  authorbed  to  borrow  money  on  the  credit  of  the 
corporation,  to  an  extent  not  exceeding  altogether  the  amount 
of  five  years'  average  income,  exclusive  of  the  Police  Rate,  but 
Government  aid  is  not  to  be  pledged  for  such  loans.^  To 
enable  it  to  perform  its  principal  duties,  the  council  ia  also 
authorised  to  make  by-laws  for  the  regulation  of  its  own 
proceedings,  for  the  conduct  of  the  various  elections  connected 
with  it,  for  the  good  rule  and  government  of  the  town,  and  for 
the  suppression  of  nuisances."  These  by-laws  may  impose 
fines  to  the  amount  of  ten  pounds  each,  but  two-thirds  of  the 
council  must  be  present  on  the  occasion  of  passing  any  by-law, 
and  no  by-law  can  come  into  force  until  it  has  been  submitted 
to  the  Government  for  forty  days  without  disapproval,  and  until 
a  copy  has  been  published  for  one  week  in  a  local  newspaper.^ 
The  ultimate  objects  of  the  corporation  powera  may  be 
gathered  from  the  enumeration  of  its  instrumental  powers. 
They  are  to  secure  the  good  government  of  the  town  and  the 
suppression  of  nuisances.  But,  especially,  the  corporation  is 
empowered  to  undertake  certain  specific  duties.  It  is  to  take 
over  the  business  of  the  Market  Commissioners.*  It  is  to 
undertake  the  lighting  of  the  town,  and  for  that  purpose  to 
levy  a  "  Lighting  Kate,"  not  exceeding  fourpence  in  the  pound, 

•  This  raatriction  »ss  romoved  by  17  Vic  No.  23. 

*  TUia  pravUinii  wu  altered  l>y  the  8  Vic  No.  12  and  the  II  Vic.  No.  17, 
bat  the  result  ia  much  the  taxae  to  tba  oocuiiier. 

'  9  87.  *  g  70.     Ab  to  the  fiite  o(  thi»  proviaiMi,  of,  pott,  p.  60, 

'  g  BS.    Tli>M  {lowera  were  largely  ihctmiikI  by  uia  17  Via.  No.  13,  rtc 
'  A  long  list  of  Uiose  is  ^veu  in  ths  Act. 
MSI.  ■S71«id73. 
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on  the  value  of  "  tenements  and  otiier  property "  within  the 
town  and  the  lighting  area,  and  lialile  to  the  other  rates.' 
It  ia  to  undertake  the  making  anil  repair  of  the  streets,*  and 
the  making  and  management  of  the  drains  and  sewers."  It  ia 
empowered  to  construct  waterworks  and  supply  water,  but  no 
one  is  to  be  compelled  to  take  the  corporation  water.' 

Finally,  any  offence  against  the  Act,  or  against  any  corpora- 
tion by-law,  may  be  enforced  in  a  siimmary  way  before  a 
justice  of  the  peace,  who,  in  default  of  payment  of  the  pre- 
scribed penalty,  may  imprison  the  offender  for  a  period  not 
exceeding  three  months.  In  cases  involving  payment  of  more 
than  five  pounds,  there  is  to  be  an  appeal  to  Quarler-Sessions.' 

A  very  slight  acquaintance  with  the  history  of  municipal 
government  in  England  will  convince  any  one  of  the  source 
from  which  the  provisions  of  the  Melbourne  Corporation  Act 
were  derived.  After  being  for  many  centuries  in  a  state  of 
hopeless  anomaly  and  confusion,  the  municipal  corporations  of 
England  were  at  length  placed  upon  an  uniform  and  orderly 
footing  by  the  great  Municipal  Eeform  Act  of  1835  (5  &  6 
WilL  rV.  c  76).  passed  by  that  Keformed  Parliament  the  appear- 
ance of  which  had  been  so  long  delayed  by  the  reactionary 
iuiluenoe  of  tlie  borough -system  itself  It  was  one  of  the 
signal  revenges  of  history,  but  we  are  here  only  concerned  with  ita 
special  influence  on  Melbourne.  The  resemblances  between  the 
Imperial  Act  of  1835  and  the  Melbourne  Corporation  Act  are 
too  striking  to  escape  notice,     Tliey  may  be  tabulated  thus — 

1.  Style  and  qualifications  oF  govartuDg  body  ^  i-\,  25)." 
3.  Requirement  of  seven-mile  limit  of  resideoce  (§  9), 

3.  Mode  ofmaJdng  up  and  revtBing  Borgesa  Roll  ^18,  23,  33). 

4.  Fcrm  of  qnmtioni)  at  elections  (§  34), 

5.  Dtitjes  of  auditors  and  other  officinls  (g  37). 

6.  Relation  of  executive  officials  to  the  council  ^  08-60), 

7.  Conipulsorj  cliaiacter  of  municipal  office  (g  51), 

8.  Dia(|ualilicntians  Tor  office  (^  52-66). 

9.  Position  of  mayor  ns  justice  for  tbe  Imrougli  (§  07), 

10.  Appoitilnient  ly  him  of  special  conslaUes  (§  83), 

11,  Process  of  summoiung  meetings   of  council,   nnd    proceedings 
thereot  (g  60), 


'  n  n-n.  '  S3  90-85. 

•  I  8B,    8«e,  for  »ddition«l  powers  ander  this  head,  16  Vic  No,  33  (Vic) 

•  a  87-90.  »  85100.107. 

•  TlifBc  rpfprcncea  aro  to  tho  scclioos  of  the  Engliah  Aut. 
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12.  LigLling  powere  g  88). 

13.  Process  of  making  by-laws  g  SO). 

14.  Proviwon  for  borough  fund  and  rate,  with  appeal  W  Quarter 
Sessions  (g  90-93). 

The  uiaiii  differences  between  the  two  syatems  are  easily 
accounted  for  by  the  differences  between  English  and  colonial 
history.     They  are  as  follows — 

1.  In  the  English  Act  the  municipal  franchise  belongs  to  all  houae- 
halJera  (§  9).  In  Melbourne  it  was  contined  to  £.%b  readent 
occupiers.  This  is  easily  accounted  for  by  the  recent  agitation 
in  England,  and  by  the  ancient  theory  of  "scot  and  lot." 

S,  In  the  English  Act  the  appointment  of  orAivar^  oonsiablea  is  vested 
in  the  mayor  and  Watch  Committee  (g  76).  Police  bad  always 
been  a  local  matter  in  England,  in  New  South  Wales  it  was  one 
of  the  chief  concerns  of  the  central  government,  and,  as  we  shall 
see,  even  the  local  powers  given  by  the  Melbourne  Act  were  held 
in  nbeyanca, 

3.  The  English  Act  provides  for  the  continuance  (^  118>1S3)  of  the 

ancient  borough  courta.     There  never  had  been  any  corresponding 
institutions  in  New  South  Wales. 

4.  By  the  Melbourne  Act  far  wider  ecojic  is  given  to  the  corporation 

than  in  England,  in  the  matters  of 
a.  Sewers. 
h.  Streets, 
c.  Water-supply. 
A.  Markets. 
These  matters  in  England  were  already  in  the  hands  of  independent 
bodies  or  individuals,  some  of  them  of  great  antiqnity. 

The  Melbourne  Corporation  Act  was  supplemented  in  the 
same  year  by  a  Money  Act  {0  Vic.  No.  8,  N.  S.  W.),  appro- 
priating the  fees  taken  in  the  Melbourne  police  ofBce  to 
the  corporation  Police  Rate,  and  empowering  the  Governor  to 
set  aside  annually,  out  of  the  general  revenue  of  the  colony,  a 
sura  not  exceeding  £1500  to  match  an  eqUR!  sum  to  be  raised 
by  the  corporation  for  the  Police  Rate,  and  a  sum  not  exceeding 
£2000  to  match  an  equal  amount  to  be  raised  for  the  Town 
Fund.  The  Police  Rate  must  have  been  levied  by  the  corpora- 
tion for  at  least  a  year,  for  the  9  Vic.  No.  19  (N.  S.  W.) 
directs  that  a  surplus  in  the  Police  Fund  for  the  munici- 
pal year  ending  lat  November  1844  shall  be  paid  over  to 
the  credit  of  the  Town  Fund,  but  the  police  powers,  after  being 
annually  suspended  from  the  year  1845  to  the  year  1852,' 
11  Vic.  Nor.  S  & 


CHAP,  vt       ALTERATIONS  IN  THE  ORIGINAL  ACT  6r 

seem  never  to  have  been  acted  upon  since  the  introduction  of 
separate  government.'  The  sections  of  the  Incorporation  Act 
providing  for  a  separate  commission  of  the  peace  for  Melbourne, 
and  the  appointment  of  constables^  were  repealed,  except 
as  to  the  precedence  of  the  mayor,  by  the  Local  Govern- 
ment Act  of  1865,  which  constituted  the  mayor  ex  o£kw  a 
justice  of  the  peace  "  for  Victoria,"  but  restrained  him  from 
sitting  except  within  the  corporation  limits.^  This  provision 
was  further  altered  by  the  51  Vic.  No.  953,  which  constitutes 
him  *  a  justice  for  every  bailiwick  in  which  any  part  of  the  city 
area  is  included. 

Several  minor  alterations  liave  also  been  made  in  the  con- 
stitution and  powers  of  the  corporation.  By  letters-patent  of 
25th  June  1848  the  town  of  Melbourne  was  converted  into  a 
city,  and  thereupon  took "  for  its  corporate  title  "  The  Mayor, 
Aldermen,  Councillors,  and  Citizens  of  the  City  of  Melbourne." 
Additional  wards  and  aldermen  were  constituted  by  proclamation 
in  1856  and  1869,  the  boundaries  oE  the  town  having  been  pre- 
viously extended  by  the  8  Vic.  No.  12.  The  control  of  the 
corporation  over  hackney-carriages  was  extended  to  a  radius  of 
eight  miles  by  the  14  Vic.  No.  3,  and  its  powers  in  the  matter 
of  drainage  increased  by  the  16  Vic.  No.  38,'  but  its  powers 
with  regard  to  the  construction  of  waterworks  and  supply  of 
water  were  abolished  by  the  Public  Works  Statute  1865.^ 
By  the  27  Vic.  No.  178^  the  following  disqualifications  for 
the  office  of  councillor  or  alderman  were  added — 

1.  Attaint  of  treason  or  I'onvittioa  of  felony  or  any  other  infamous 

offence. 

2.  Personation  ot  procnring  of  personation  at  iiny  monictpal  election. 

By  the  49  Vic  No,  567"  the  election  of  councillors  for 
Melbourne  is  placed  on  the  same  footing  as  those  of  boroughs 
and  shires  under  the  Local   Government   Act  1874.'"      The 

'  Daring  the  recent  strike,  tlie  Mayor  of  Melboome  tmrollod  a  uumber  of 
"special"  uonstabUs,     But  their  services  wensgiren  gratuitoualy. 

*  H  OS-S'l.  ■  as  Tic.  No.  2S7,  3§  a  &  fl. 

*  S  II.  '  Under  the  13  Vio.  No.  14. 

*  Cf.  also  the  IS  Vic  No.  3P,  iucorporating  die  "  CommiMionera  of  Sawora 
■Oil  WatiT  Siipi'ly,"  nnilTnaking  the  mayor  of  Molboumc  tx  officio  a  member. 

'  28  Vit  No.  289.  •  g  33. 

*  I  e  [ropenling  11  Vio.  Ko.  17,  |  2,  ftnd  27  Vic.  No.  178,  S  3). 
'"  38  Vic.  No.  506. 
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scheme  of  incorporation  was  extended  to  the  town  of  Geelong 
in  the  year  1850  by  the  13  Via  No.  40,  and  most  of  the 
alterations  in  the  Melbourne  scheme  include  that  of  Geelong  also. 
The  importance  of  the  corporation  of  Melbourne  in 
Victorian  history  has  been  great  It  is  by  far  the  oldest 
surviving  institution  of  any  magnituda  Created  on  a  very 
advanced  model  at  a  time  when  everything  around  it  was  in  a 
most  primitive  condition,  it  must  have  exercised  a  great  effect 
on  the  political  ideas  of  the  community.  Its  existence  served 
emphatically  to  afiBrm  the  principle  that  Victoria  is  a  country 
developed  through  the  towns.  The  practical  success  of  the 
corporation  of  Melbourne  would  contrast  markedly  with  the 
failure  of  the  ambitious  Local  Government  scheme  of  1842,  and 
on  that  account  would  serve  as  a  model  for  future  efforts. 
There  can  be  little  doubt  that  the  predominance  of  town-life 
in  Victoria  is  pregnant  with  the  germs  of  grave  social  danger, 
but  it  is  easy  to  see  how  that  predominance  has  ansen. 


PORT    PHILLIP   IN    1842 

TE3  book  does  not  profess  to  give  a  general  liistoiy  of  Victoria. 
It  deals  only  with  the  history  of  goverameut  Nevertheless, 
to  prevent  our  study  being  too  abstract,  we  s!iall  do  well  to 
glance  occasionally  at  the  geaei'al  condition  of  the  colony.  And 
this  course  will  also  enable  us  to  form  some  estimate  of  the 
merits  of  the  scheme  of  government  for  the  time  being. 
Political  machinery  is  largely  a  matter  of  accordance  with 
environment. 

From  the  estimates  submitted  by  the  Governor  to  the 
Legislative  Council  of  New  South  Wales  in  the  year  1842,^  we 
find  that  the  official  staff  at  Fort  Phillip  thou  consisted  of  the 
following  functionaries — 

I.  The  Saperintendent  (wilh  clerks  and  messengers). 

5.  The  Sub-TriMwurer  (with  clerks  and  messengers). 

3.  Tlie  Customs  staff  (two  Rub-col lectors  at  Melbourne  and  Portland, 
one  landing- surveyor,  two  landing-waiters,  three  clerks,  two  lockers, 
one  Mast-waiter  and  five  tide-waiters,  a  revenue  cutler,  and  four 
Custom*  boats  at  Melbourne,  WilUomstowu,  Oeelong,  and  Portland). 
\,  The  Postmaster  and  staff  (the  latter  conaieting  of  two  clerks  and 
two  letter-carriers), 

6.  Tlie  Btirvey  «taff  (including  two  surveyors,  five  asBiEtanl-Burveyors, 

and  two  draflamen). 
a.  Tlie  Clerk  of  Public  Works  and  four  overseers. 
.  Tke  eccletiasUcAl  staffs  (one  clergyman  of  the  Churcli  of  Englitnd, 
two   Presbyterian    ministers,  one   Weslcyon   minister,    and    one 
Soman  Catholic  clergyman), 
V  The  medical  staff  ^  (two  assistant -surgeons), 
'.  Tbe  judicial  and  legal  statT,  cousiating  of — 
a.  The  Resident  Judge. 

'  To  bo  found  in  Totej  arut  Procadtnga  (N.  3.  W.),  1813.  ji.  346, 
'  At  this  time  ui&intAiiieJ  by  tliu  centis!  govdrunivnt. 
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6.  The  Clerk  of  the  Crown. 

c.  The  Crown  Solicitor  and  Clerk  of  the  Peace. 

d.  The  Deputy-Registrar. 

e.  The  Deputy-SheriE 

/.  Two  Commissioners  of  Requests  (Melbourne  and  Geelong). 

g.  The  Coroner. 

h.  Subordinate  officials. 

10.  Police  establishments : — 

a.  Melbourne.     (In  hands  of  corporation,  under  6  Vic.  No  7.) 
6.  Williamstown.     (Watch-house  keeper  and  two  constables.) 

c.  Geelong.     (Police  magistrate,  clerk,     chief    constable,    district 

constable,  two  watch-house  keepers,  five  ordinary  constables, 
and  scourger.) 

d.  Portland,     (do.) 

e.  The   Orange.     (Police   magistrate,   district    and    ordinary   con- 

stable.) 
/.  Port  Fairy,     (do.) 
g,  Grampians  and  Pyrenees,     (do.) 
/L  Goulbum  or  Broken  River,     (do.) 
i.  Water  Police.     (Superintendent,  clerk,  inspector,  four  constables, 

two  coxswains,  and  crew  of  six  men.) 
j.  Mounted    Police.      (Two    sergeants,   two     corporals,     eighteen 

mounted  and  two  dismounted  troopers.) 
h.  Border    Police.^     (Four    Commissioners,^   two    sergeants,   two 

constables,  and  four  corporals.) 
I,  Native  Police.     (Superintendent,  assistant,  and  sergeant.) 

11.  The  Gaol.     (Gaoler,  clerk,  three  turnkeys,  and  messenger.) 

The  estimated  total  cost  of  these  establishments  at  Port 
Phillip  for  the  year  1843  was  £74,237  :  16  :  3,  which  included 
the  sums  to  be  granted  to  the  corporation  of  Melbourne  in  aid 
of  the  Police  Eate  and  town  Fund.'  Of  this  total  sum  £16,000 
(odd)  was  appropriated  to  the  police  establishments,  about 
£5000  to  the  administration  of  justice,  and  about  £1700  to 
the  gaol,  making  a  sum  of  about  £23,000,  or  nearly  one-third 
of  the  total  expenses  of  Port  Phillip,  to  be  spent  upon  the 
maintenance  of  order  and  the  settlement  of  disputes.  The 
estimates  for  1843  were  far  less  than  the  actual  expenditure 
of  1842,  which  had  amounted  to  £85,000.* 

^  Under  the  2   Vie.  No.  27  (of.  avJU^  p.   46),   amended  by    the  5  Vic. 

No.  1. 

'  Two  of  these  were  only  occasional. 

»  Under  the  6  Vic  No  7,  ardt, 

^  These  and  the  following  figures  are  from  the  returns  submitted  by  the 
governor  on  the  22d  August  1848  to  the  Legislatiye  Council,  in  pursuance  of  an 
Address  of  the  17th  August  previous.  (See  VaUi  and  Proceedings  (N.  S.  W. ),  1842, 
p.  461.) 
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Against  these  expenses  the  revenue  from  all  sources  for 
the  same  year  (1842),  except  the  great  source  of  the  sale  of 
Crown  lands,  had  been  something  over  £84,000,  or  a  deficit 
of  about  £1000  on  the  expenditure.  On  the  other  hand,  in 
the  year  1841  the  revenue  had  considerably  exceeded  the 
expenses.  On  the  whole,  however,  from  its  foundation  in 
1836  to  the  24tb  April  1843  the  settlement  cost  about 
£32,000  above  its  oKlinary  revenue.  But  thia  deficiency 
was  counterbalanced  by  the  fact  that  the  proceeds  of  the 
sale  of  Port  Phillip  lands  during  the  same  period  had 
amounted  to  very  nearly  £400,000,'  of  which  only  about, 
£200,000  had  been  spent  in  assisting  emigration  to  the 
settlement,  whilst  its  public  works  had  been  provided  for 
hy  the  ordinary  expenditure.  Thus  the  community  starts 
on  its  second  period  of  existence  with  a  balance  of  nearly 
£200,000  to  its  credit. 

Passing  beyond  the  statistics  of  government,  we  find  that 
at  the  close  of  the  year  1842  the  popidation  of  Port  Phillip 
District  amounted  to  23,799,^  of  whom  15,691  were  males  and 
8108  females,  while  of  the  total  number  about  5000^  were 
dispersed  in  tlie  squatting  districts  beyond  the  boundaries  of 
location,  principally  in  the  districts  of  Mooaroo,  Murray, 
Western  Port,  and  Murrumbidgee  (which  was  then  included  in 
Port  Phillip).  The  only  counties  proclaimed  were  those  of 
Bourke,  Grant,  Normanby,  and  Auckland,  the  latter  now 
belonging  to  New  South  Wales.  The  amount  of  Cro^-n  lands 
which  had  been  alienated  was  226,632  acres,*  but  of  this  only 
8124  acres  were  under  cultivation.  Of  the  cultivated  area 
2432  acres  were  in  wheat,  yielding  55,360  bushels ;  about  the 
same  quantity  in  oats,  yielding  66,100  bushels;  761  acres  in 
barley,  yielding  20,025  bushels;  68  acres  in  maize,  yielding 
1360  bushels;  and  1419  acres  in  potatoes,  yielding  just  6000 
tons.     The  remainder  grew   hay,  producing   2300   tons.     The 

'   V^tnwl  ProcerUuiSi  (N,  8.  W,),  1343,  p.  <fl3. 

*  Tlin  following  Ggarei  (unlcu  otiiernlac  itaUd)  tre  taken  ttoia  thfl  Tictoriu) 
YMT-Boak  18eS-S7,  b;  the  Victorian  govcnimcot  atatiit,  Mr.  H.  H.  Havt«r, 

aw.G. 

•  Cf.  map  of  «i]U«tting  diatricta,  Seas.  Papon  (H.   or  Lords),  1846,  vol.  rL 

pt.  L  p.  tn. 

'  ilo»t  of  tliii  appears  to  havo  been  to  tbo  Bambool  coimlry,  on  tho  Tairow  ' 
and  Hoorarlwol  rivvn,  and  nortb  of  Mulbourne,  on  the  Yam,  nnd  tho  Meniand 
Danblii  craeka.     Cf.  map  in  Sessional  Papers  (H.  L.),  ISil,  vol  v. 
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year  1841  had  grown  1440  cwL  of  tobacco,  but  the  experi- 
ment seems  to  have  been  given  up  in  1842. 

The  community  possessed  about  a  million  and  a  half  head 
of  live  stock,  divided  thus:  horses,  4605,*  cattle,  100,792, 
pigs,  3041,  and  sheep,  1,404,333.  Of  this  stock  by  far  the 
largest  portion,  amounting  to  1,300,000  head,  were  in  the 
squatting  districts.^ 

The  shipping  in  the  ports  during  the  year  1842  had  been 
about  230  vessels,  with  a  gross  tonnage  of  about  40,000. 
The  exports  for  the  year  had  amounted  to  the  value  of 
£198,783,  the  principal  being:  wool  (2,828,784  lbs.,  value 
£151,446),  tallow  (78.400  lbs.,  value  £975),  and  hides  (value 
£801).  The  imports,  principally  of  biead-stufifs,  amounted  in 
value  to  £277,427.  The  capital  invested  during  the  year  in 
mortgages  and  loans  was  £113,262.  Along  the  road  between 
Sydney  and  Melbourne,  by  the  Yass  plains  and  Gippsland, 
villages  had  been  laid  out  and  police  stations  formed.^ 

^  The  Tear-Book  says  4065,  but  this  is  probably  a  misprint     Ct  the  original 
returns  in  VoU»  and  Proceedings  (N.  S.  W.),  1843,  p.  478. 

»  Ibid,  »  Sess.  Papers  (H.  L.),  1841,  vol.  v.  p.  8. 
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EEPRESENTATIVE    GOVEENMENT 


Teb  Act  for  the  Government  of  New  South  Wales  and  Van 
Diemen's  Land  (5  &  7  Vic.  c.  76)  seems  to  have  passed  the 
Imperial  Parliament  without  exciting  the  smallest  interest.  It 
is  with  difficulty  that  we  can  trace  its  progress  in  the  pages  of 
Hansard.  What  small  amount  of  attentioa  was  in  1842  given 
to  colonial  matters  seems  to  have  been  divided  between  the 
Crown  lands  question,  the  ^lancial  embarrassments  of  South 
Australia,  and  the  grievances  of  Newfoundland.  The  English 
public  had  other  matters  to  think  of.  The  great  Cora  Law 
agitation  was  preluding  to  its  final  triumph.  The  ever-present 
Irish  question  was  in  a  particularly  acute  state.  A  war  with 
Cliina  was  just  over,  a  war  in  North-western  India  was  raging, 
and  a  war  in  South  Africa  was  impending.  There  was  much 
industrial  distress.  Sir  Robert  Peel  was  just  about  to  revii'e 
the  unpopular  income-tax.  lu  Scotland  the  great  theological 
convulsion  which  resulted  in  the  secession  of  the  Free  Church 
was  agitating  the  country. 

Nevertheless,  unnoticed  as  it  was  in  England,  the  Constitution 
Statute  of  1842  was  of  great  importance  in  the  history  of 
Australia  Its  chief  claim  to  distinction,  from  a  constitutional 
point  of  view,  is  that  it  introduced  into  Australia  the  principle 
of  representation  for  purposes  of  central  government.  But  it 
was  in  other  respects  also  a  very  important  statute. 

It  begins  by  providing  for  a  Legislative  Council  of  thirty- 
six  members,  twenty-four  to  be  elected  in  the  colony  of  New 
South  Wales,*  and  the  remaining  twelve  to  be  appointed  by  the 


Ud4. 


'  By  tlio  53d  »«:liou  Iha  old  Tonn  of  govBrnmcal  is  contiuned  for  Tan  Diemen'B 
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Crown.^  The  local  legislature  may  increase  the  total  numbers 
of  the  Council,  but  the  proportion  between  elective  and  nominee 
members  is  always  to  be  preserved.^ 

In  the  same  way,  the  distribution  of  the  representatives 
and  the  boundaries  of  the  electoral  districts  are  to  be  settled 
by  the  existing  Council,  but  the  District  of  Port  Phillip,  and 
the  towns  of  Sydney  and  Melbourne,  are  each  to  be  an  electoral 
district.  For  the  purposes  of  the  Act,  the  boundary  of  the 
District  of  Port  Phillip  on  the  north  and  north-east  is  to  be  "  a 
straight  line  drawn  from  Cape  How  to  the  nearest  source  of 
the  Eiver  Murray,  and  thence  the  course  of  that  river  to  the 
eastern  boundary  of  the  province  of  South  Australia."  ^  The 
electoral  boundaries  of  Sydney  and  Melbourne,  and  of  all  other 
towns  which  may  be  made  electoral  districts  under  section  2, 
are  to  be  fixed  by  the  Governor,  by  letters-patent  or  pro- 
clamation.* 

The  electoral  franchises  are  two;  first,  the  ownership  in 
possession  of  a  freehold  estate  within  the  electoral  district  of 
the  clear  value  of  two  hundred  pounds,  second,  the  occupancy 
of  a  dwelling-house  within  the  district  of  the  clear  annual  value 
of  twenty  pounds.*^  The  qualification  must  be  of  six  months* 
standing,  and  all  rates  and  taxes  payable  in  respect  of  such 
ownership  or  occupancy,  except  such  as  have  accrued  within 
three  months,  must  have  been  paid.® 

The  elected  candidates  must  be  qualified  by  the  seisin  (legal 
or  equitable)  of  a  freehold  estate,  within  the  colony,  of  the 
annual  value  of  one  hundred  pounds,  or  the  capital  value  of 
two  thousand  pounds,  clear  in  both  cases.^ 

Botli  electors  and  candidates  must  be  males  of  full  age, 
natural-born  or  naturalised  subjects,®  and  no  person  who  is 
undergoing  a  sentence  for  attaint  or  conviction  of  treason,  felony, 
or  infamous  crime  within  British  Dominions,  is  entitled  to  vote.^ 

The  nominee  members  of  the  Council  may  be  appointed 
either  by  royal  warrant,  countersigned  by  a  Secretary  of  State, 

Ml.  M  4. 

'  §  2.  Note  the  difference  between  this  boundary  and  that  fixed  by  the 
Land  Regulations  of  5th  December  1840  (rt?i^,  p.  40).  The  change  was  evidently 
due  to  remonstrance  from  Sydney.  (Cf.  corresponded  in  V,  and  P.  (Victoria), 
1853-54,  vol.  ii.  p.  735,  etc.) 

*  §  3.  6  §  5.  «  §  7.  M  8. 

^  An  elector  is  qualified  also  if  he  is  a  denizen  (§  6).  ^  §  6. 


and  this  warrant  may  either  describe  them  by  their  names  or  by 
their  official  titles,  or  the  Crown  may  delegate  the  power  of 
making  the  appointments  to  the  Governor,  to  be  exercised  in 
like  manner,  but  the  Governor's  appointments  are  to  be  only 
provisional,  and  are  not  to  be  made  until  the  return  of  all  the 
elective  writs.'  Not  more  than  half  of  the  nominee  members 
may  hold  paid  office  under  the  Crown  in  the  colony. 

The  grounds  upon   which  a  seat  becomes  vacant  are  as 
follow — 

1.  Resiipation  0iy  letter  addressed  to  the  Governor).^ 

2.  Failure  to  attend    for   two   BessionB  without  perraiBflion  of  the 

Governor  aigniRciJ  to  the  Council. 

3.  Acllierence  to  or  becomiiig  a  Bubject  of  any  foreign  state  or  power,* 
hi  Bankruptcy,  or  inaolvency, 

".  Attaint  of  treoaoa  or  conviction  of  felony  or  other  infamoua  crime. 
.  InBanity.* 

'  7.  Viication  of  office  (by  a  nominee  member  nominated  aa  the  holder 
of  such  office).* 
All  questions  as  to  the  existence  of  vacancies  are  to  be  settled 
by  the  Council  itself.'* 

The  places  and  times  of  holding  the  meetings  of  the 
Council  are  to  be  fixed  by  the  Governor,  but  there  is  to  be  a 
session  at  least  once  every  year,  with  an  interval  of  not  more 
than  twelve  months  between  any  two,  and  each  Council  is  to 
continue  for  five  years  unless  sooner  dissolved  by  the  Governor.^ 
Tlie  Council  is  to  elect  a  Speaker  (subject  to  the  Governor's 
disallowance),*  and  to  adopt  Standing  Orders  which,  upon  the 
approval  of  the  Governor,  will  become  binding  on  the  Council, 
subject  to  disallowance  by  the  Crown  in  the  same  way  as  other 
l^ialation."  The  Council  cannot  transact  business  unless  one- 
third  of  its  members  ore  present,  exclusive  of  the  Speaker ;  all 
matters  are  to  be  decided  by  a  majority  of  those  present,  tlie 
Sjienker  having  a  casting,  but  not  an  ordinary  vote."* 

The  Governor,  with  the  advice  and  consent  of  the  Legisla- 
tive Council,  is  to  have  authority  to  "  make  laws  for  the  peace, 
»  i  12.  >  §  15. 

'  This  ia  almott  the  aame  thing  as  alienage,  but  not  qtiile.  It  leares  tli* 
qusation  of  tin  right  in  the  Crown  to  claim  the  allegiance  of  the  {lerson  in  qnoBtion 
midacMua,  '818.  '  S  17.  '918. 

'  SJSO.  21,  ■  g23.  »  g27. 

"  I  -a.  It  was  aftotwardt  prflvided  (by  a  Vic.  No.  IB,  g  Sr,  p.  N.  S.  W.)  that 
the  Council  niisbt  proceed  to  biuineu  alter  an  dcctiuu,  iiotwithataiiding  the 
faUnro  of  two  ntturtti. 


telfore  and  good  government  of  the  said  colony,"  with  two 
,t  restrictions,  viz, — 
1.  No  euch  law  u  to  be  npugDont  to  tlie  Uw  of  England. 

No  aucli  law  is  to  interfere  in  any  manner  with  the  sale  or  other 
appropriation  of  the  landsbelongingto  the  Crown  within  the  colony, 
or  with  the  revenue  thence  arising.' 


I 

^^^"  The  Governor  is  to  have  power  to  submit  the  drafts  of  any 
proposed  bills  to  the  Cotincil,  and  to  suggest  any  amendmenta 
ill  bills  sent  up  by  the  Council,  and  his  drafts  and  amendments 
must  1)6  regularly  considered.'  Every  bill  presented  to  the 
Governor  for  the  royal  assent  may  be  either  assented  to, 
refused,  or  reserved  by  him,  in  accordance  with  the  directions 
of  the  Act  or  his  Instructions,  where  the  case  is  provided  for  in 
either,  or  at  his  own  discretion,  if  there  be  no  such  provision.' 
The  Act  provides  tliat  certain  bills  shall  be  in  every  case 
reserved  by  the  Governor,  unless  they  be  of  a  temporary  char- 
acter, and  declared  by  the  Governor  to  be  necessary  on  account 
of  some  public  and  pressing  emergency.  These  bills  which 
must  be  reserved  are — 

].  Bills  altering  the  electoral  district*,  or  the  number  of  memben 
returned  hy  them,  or  the  whole  number  of  the  Council. 

!.  Billa  altering  the  Bolariea  of  the  Governor,  Superintendent,  or  any 
of  the  judgee. 

3.  Bills  affecting  ciiEtouiB  duties.* 

A  bill  BO  reserved  does  not  come  into  force  in  tlie  colony 
until  and  unless,  within  two  years  from  its  presentation  to 
the  Governor,  the  latter  signifies  the  royal  assent  by  speech 
in  or  message  to  the  Legislative  Council,  or  by  proclamation.' 
But,  besides  this  check,  the  Crown  reserves  the  right  of 
disallowiug,  within  two  years  of  its  receipt  by  the  Secretary 
of  State,  any  bill  assented  to  by  the  Governor,  and  thereupon, 
uiKiii  similar  notification  in  the  colony,  the  Act  becomes  void 
as  from  tlie  date  of  the  notification.' 

The  revenue  clauses  of  the  Act  are  also  very  important. 
In  the  first  place  we  have  seen  that  the  Council  cannot  pass 
any  law  interfering  with  the  sale  or  appropriation  of  Crown  lands 
and  the  revenue  thence  arising.     Moreover,  by  common  law,  the 


to 


'  I  30.    Thii  U  strictly  in  nccordanco  with  English  precedent,  except  tJisI  in 
]ind  the  Crown  «cts  through  ita  Hiniaten. 
»g3I-  *8  31-  'S3S.  °S32. 
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Council  could  not  levy  any  tax  on  Crown  landa  or  oilier  Crown 
property,  for  this  would  be  to  make  a  grant  to  Her  Majesty  of 
her  own  nioney.^  And  finally,  as  we  have  seen,''  any  Customs 
Bill  requires  special  reservation  for  the  royal  assent  But,  subject 
to  these  exceptions,  the  Governor  and  Council  seem  to  have 
power  (though  only  by  implication)  to  raise  any  kind  of  taxes 
and  to  any  amount  that  they  please.  But  a  powerful  check  is 
laid  oil  possible  extravagance  of  the  Council  by  the  introduction 
of  the  good  English  constitutional  rule,  tliat  no  money  can  be 
vot«d  for  any  purpose  by  the  le^aslature,  unless  it  is  expressly 
asked  for  by  the  Executive.*  This  brings  ua  to  the  important 
appropriation  clauses  of  the  statute,  which  enact  that  all  the 
taxation  revenue  of  the  colony  shall  be  appropriated  to  the 
public  service  within  the  colony,  in  manner  determined  by 
legislation.*  But  this  general  direction  is  limited  by  two 
Bpecial  clauses,  one  of  which  is  very  important 

The  first  *  subjects  the  revenue  to  the  charges  and  expenses 
of  collection.  This  stipulation  is  obvious  and  reasonable, 
especially  as  the  control  of  the  collection  is  placed  entirely  in 
the  hands  of  the  local  legislature. 

The  second  *  charges  upon  the  revenue  a  permanent  Civil 
List  of  £81,000  a  year  payable  to  the  Governor  without 
special  vote,  the  object  being,  of  course,  to  secure  the  in- 
dependence of  the  colonial  executive.  But  as  the  whole  of 
this  sum  does  not  stand  on  the  same  footing,  it  will  be 
necessary  to  go  slightly  into  details. 

The  sum  of  £81,000  a  year  is  divided  between  three 
different  objects,  dealt  with  by  the  statute  under  three  separate 
schedules.  A,  If,  C.  Schedule  A  reserves  a  sum  of  £33,000 
for  the  salaries  of  tlie  Governor,  the  Superintendent  at  Port 
Phillip,  the  judges,  the  law  officers,  and  the  expenses  of  the 
adtaiuistration  of  justice.  These  salaries  are  alterable  only  by 
Act  of  the  Council  specially  reserv'ed  for  the  royal  assent.' 
Schedule  B  reserves  a  sum  of  £18,600  for  the  political 
ofGcials  of  the  colony,  the  Chief  Secretary,  the  Treasurer,  the 
Auditor-General,  and  their  departments,  but  the  sums  thereby 

'  Tbi*  action  Ii  cxprssil;  rorbidden  to  the  contemplated  local  councils  by  lectioD 
13,  tint  it  in  ('qnallj'  tHyond  tlie  power  of  tha  ceatral  legUUturc.  Of  courM  thim 
{r  do  Ivgil  ulijortiuQ  Id  taxing  llii  ofcupinv  of  Cnnm  propiirtj. 
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subject  to  the  review  of  tlie  Imperial  Parliament,'  The  limits 
of  the  26th  dt^ree  of  south  latitude  excluded  the  operation  of 
the  52d  section  in  any  tcrritoiy  Ijnng  south  of  Moreton  Bay, 
whicli  einbrRced  what  was,  in  1842,  the  Moreton  Bay 
District  itself,  with  the  town  of  Brisbane,  the  colony  of  New 
Zealand,  and  the  colony  of  Van  Diemen'a  Land,  but,  of  course, 
do  not  interfere  with  future  subdivision  of  such  territories  by 
new  legislation.  All  such  provisions  of  the  9  Geo.  IV.  c. 
83'  and  its  continuing  and  amending  Acts*  as  are  not  incon- 
sistent with  the  new  scheme  are  made  permanent.*  The 
most  important  of  these  provisions  are  those  relating  to  the 
administration  of  justice. 

The  two  great  objects  of  the  Act  of  1842  were  the  intro- 
duction of  representative  government  for  centra!  and  for  local 
purposes.  With  the  latter  we  shall  deal  in  a  future  chapter. 
the  scope  of  the  former  may  be  here  briefly  summarised. 

The  Act  creates  a  colonial  legislature,  variable  in  size  and 
distribution  (subject  to  the  veto  of  the  Crown)  according  to  ^ 
the  need  of  circumstances,  but  with  a  fixed  proportion  of  two- 
thirds  of  elective  members  to  one-third  of  nominees.  The 
qualifications  of  the  elective  members  and  their  electors  are 
fixed  by  the  statute,  but  these  may  be  freely  altered  by  the 
colonial  legislature.  The  nominee  members  are  actually 
appointed  by  the  Home  government,  although  the  process  of 
appointment  passes  through  the  hands  of  the  Governor.  One 
object  of  the  nominee  reserve  is  obviously  to  secure  the 
presence  in  the  legislature  of  certain  high  government  officials, 
but  tliis  policy  is  limited  to  the  appointment  of  one-half  of 
the  nominee  members.  The  object  secured  by  the  nomination 
of  the  other  half  is  probably  the  permanent  presence  in  the 
legislature  of  men  of  experience  and  substance  who,  for  some 
reason,  do  not  core  to  face  an  election.  Taken  altogether,  the 
nominee  members  are  to  form  the  permanent  and  aristocratic 
eleinent  in  the  council. 

Bat  it  must  be  carefidly  noted,  that  while  the  official 
members  of  the  council  undoubtedly  will  bring  the  executive 

*  g  S2.  Thia  lection  U  jmcticaUy  a  roproduotion  of  tlic  3il  section  of  th« 
8  Jt  4  Via.  0.  fl-J,  the  Aut  aniler  whicIi  Now  ZMl*nd  Uwl  been  ooitBtttutod  n 
(vptnta  volony.  *  AnU,  \i\'.  11-I7. 

•  0  A  7  Will  IV.  c.  i%  1  Vic  c  42,  1  &  3  Vir,  e.  00,  2  i  3  Vic.  c  70, 
all  Vic.  c.  fl:i.  *  S  !3  uf  5  &  0  Vic.  c  79. 
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itito  oUvicr  roktions  with  the  representative  body,  the  latter  is 
^\\^\\  aWlutoly  no  direct  control  over  the  former.  On  the 
0\>t\tmry»  the  independence  of  the  executive  is  secured  by  the 
Kuamntee  of  the  i>ennanent  Civil  List,  which  the  Governor  is  em- 
)>«>w^r(Hl  ti>  draw  witliout  vote,  and  whicli  is  sufficient  at  least 
Us  tnaintain  the  baroly  necessary  machineiy  of  government  with- 
out Aup)H>rt  (Vom  Uie  Council  Similarly  the  l^islatuie  is 
l9fiwn  no  oi>ntrol  o\*er  tlie  administration  of  justice.  The  old 
Kx<^uli\'^  Council  and  tlie  old  Supreme  Court  are  absolutely 
nnt4>noh<Ht  l>n  the  other  hand,  the  l^islature  can,  indirectly, 
to  a  c<<trt4un  extent  affio^ct  Ixvth  the  executive  and  the  judica> 
tuY^  l^y  quej^tioning  officials  in  the  Council,  by  demanding 
)va)tei^  and  aoocvunts,  by  refusing  to  vote  increased  grants,  it 
<^n  ^oriou^ly  hamper  the  action  of  the  executive  and  the 
ju4pe^  It  is  worth  the  latters^  while  to  keep  on  good  terms 
wiiJi  lJ>e  O-onnoil  Thus  there  is  everv  incentive  to  harmonv, 
whiK  al  |}ie  «ane  time,  the  possibilitT  of  discord  is  not 
av4^/vl.  Bnl  t.hon'  ar^  sometimes  worse  things  in  an  adminif^ 
t^n^tioT)  xhfox  dinoord. 


TriE  Act  of  1842  provided  that  it  should  be  proclaimed  by 
the  Governor  within  six  weeks  after  his  receipt  of  a  copy,  aud 
that  it  should  take  effect  within  the  colony  from  the  day  of 
the  proclamation.  The  Governor  received  a  copy  of  the  statute 
on  the  1st  January  1843,  and  proclaimed  the  Act  on  the  5th,^ 
But  much  remained  to  be  done  before  tlie  scheme  could  be  put 
into  operation,  and  the  Act  itself  obviously  contemplated  delay 
when  it  provided  *  that  the  powers  of  the  existing  Council  should 
continue  until  the  actual  issue  of  the  writs  for  the  new  body. 

Accordingly,  on  the  24l!i  January  1843,  the  old  Council 
met,  for  its  last  session,  to  make  the  necessary  preparations  for 
tie  inauguration  of  its  successor.*  On  the  23d  February  the 
governor  gave  his  Eissent  to  an  Electoral  Act  which  regulated 

I        the  preliminaries.     On  the  same  day  the  old  Council  adjourned 

j        sine  die,  and  did  not  again  meet.^ 

The  Electoral  Act  {6  Vic.  No.  16,  N.  S.  W.)  divided  the 
colony  of  New  South  Wales  into  eighteen  electoral  districts, 

[         of  which  one  was  the  District  of  Port  Pliillip,*  twelve  were 
county  constituencies  in  New  South  Wales  proper,"  and   five 

I         town   constituencies,'   all,   with  the   exception   of  Melbourne, 
within   New   South   Wales   proper.       There   were   six  aingle- 

I         county    constituencies    and    six    groups,    three    single    town- 

I'  Cot.  Oaittti!  (N.  8.  W.)  6lh  .Iin.  1S43.  Tho  Ad  had  received  the  royal 
iMOit  on  the  30tb  Jul;  1S4Z.  EngUud  and  Aualtnliu  were  Uien  a  long  tray 
•part.  =  S  63. 

■  Ifolu  and  PreoMlMji  {i^.  3.  W.),  1S4S.  p.  l\,n       ■  , 
•Do.,  p.  12.  I  (!"«!-) 

•81.  Ml-  '82. 
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constituencies  (Sydney,  Melbourne,  and  Parramatta)  and  two 
groups.^  The  District  of  Port  Phillip  was  to  return  five 
members,*  the  county  of  Cumberland  and  the  town  of  Sydney 
two  each,  all  the  other  constituencies  one  each.'  The  county 
constituencies  comprised  only  land  within  the  limits  of  loca- 
tion.* The  towns  having  special  representation  of  their  own 
were  excluded  from  the  county  constituencies.^  The  bound- 
aries of  certain  counties  had  already  been  fixed ;  those  of  the 
others  were  to  be  settled,  for  the  purposes  of  the  Act,^  by  pro- 
clamation.^ 

The  Mayors  of  Sydney  and  Melbourne  are  to  be  returning 
oflBcers  for  their  own  towns,  unless  they  object,®  in  other  cases 
returning  officers  are  to  be  appointed  by  the  Governor  from 
amongst  the  electors.® 

There  are  to  be  four  classes  of  polling-places,  with  their 

M  2.  Ml. 

*  Ibid.    (Sydney  and  Melbonme  only  by  recitaL)  ^  Ibid. 
"  Ibid.    The  result  of  the  Act  is  to  group  the  constituencies  thus — 

District — Port  Phillip.    5  members. 

Counties.  Towns, 

Cumberland,  2  Parramatta,  1 

Northumberland,  1  /  Windsor          > 

Camden,!  "Cumberland  J  Richmond        I. 

Argyle,  1  Boroughs  "  j  Campbelltown  j 

Durham,  1  v  Liverpool         ) 

Bathurst,  1  "Northumberland  fS^^^^.*^^^^^^^ 

St  Vmcent  1  3^        ^,3 „  ^  West  Maitland  Vl 

Auckland     /  ^*    6  I  Newcastle         J 

Murray     ^ 
King  j-1 

Georgiana  ) 
Cook  1  J 

Westmoreland  / 

Roxburgh    j 

Phillip         [  1 

Wellington  ) 

Gloucester  ^ 

Macquarie  |-1 

Stanley      J 

Hunter   '\ 

Brisbane  |-1 

BUgh      J 
'  Note  the  limitation.     It  leaves  the  precise  constitutional  position  of  the 
new  counties  somewhat  doubtful.  '  §  3. 

'  We  shall  see  that  one  of  them,  at  any  rate,  did  object. 

*  §  6 :  The  returning  officer  most  make  a  declaration  before  entering  upon 
his  duties  (§  CO). 
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appropriate  officials  to  draw  up  electoral  lists,  and  decide  upon 
questious  arising  therefrom,  ^'iz. — 

1.  In   the  towua  uf   Syilney  and   Melbourne. — Each  ward  to  1je  a 

|jolling-place,  electoral  rolls  to  be  prejiareJ  by  collectors  ap- 
poiuted  by  the  Mayor  for  each  warf,  and  kept  by  tlie  Town 
Clerks,  Revision  Courts  of  aldermen  and  asaeBsors.' 

2.  Ill  tbe  town  constimeneiea  of  the  Cumberland  and  Northumberland 
Boruughs. — Each  borough  to  be  a  polling-place,  electoral  rolls  to 
bH  prejiured  by  the  Chief  CoMlables,  and  Revision  Courts  to  be 
held   in  each  place  of  Petty  Sewions  having  a  clerk  of  the  bench 

^^^  by  the  police  magistTates  or  the  senior  resident  inagiBtrale,  with 

^^^L  the  other  inagiatrates  as  assesaora.'     The  electoral  lists  to  be  sent 

^^^H  to  and  kept  by  the  returning  officers.^ 

^^^B.  In  other  constituencies. — Each  place  for  holding  Pet^  Sessions, 

^^^1  where  there  is  a  clerk  of  the  bench,  to  be  a  polling-place,  electoral 

^^^B  rolls  and  Revision  Courts  us  in  the  last  instance.* 

^^Bl.  Where  there  are  any  deficiencies,  not  provided  for  in  the  first  three 

^^^r  instances,  they  are  to  be  met  by  the  appoiuUuent  of  the  Qovemar." 

We  may  gather  from  these  details  what  an  important  part 
tbe  recently  created  corporations  of  Sydney  and  Melbourne 
would  play  in  inaugm-ating  the  new  constitution. 

We  now  come  to  the  process  of  election,  and  it  will  be  well 
perhaps,  for  tlie  sake  of  clearness,  to  trace  the  steps  of  the  pro- 
cess i:i  clironological  order.     They  are  aa  follow — 

1.  Tht  istae  of  the  xnitt.  For  the  first  election  this  was  required  to 
be  within  twelve  months  from  the  proclamation  of  the  Constitu- 

tion  Statute,*  in  sulaequent  cases  within  twelve  months  from  the 

^^1         dissolution  of  the  last  Council.'     The  writs  are  directed  to  the 

^^H        various  returning  ofBcers,  they  name  In  each  case  the  occasion  of 

^^H       the  election,  the  day  for  nomination  of  candidates,  and  for  holding 

^^H         ft  poll  if  necessary,"  and  direct  the  officer  to  "  return  "  the  name  of 

the  person  or  pcnons  duly  elected.     The  writs  are  issued  hy  the 

Oovenior." 

fi.  Nofiet  of  the  dtttion,  by  the  rttttming  ofictr.     Tliis  must  be  given 

within  four  days  after  receipt  by  biin  of  the  writ."' 
3,  Tht  matting  for  nomination.  Held  at  the  chief  polling-place  in  the 
electoral  district,  under  the  presidency  of  the  returning  officer, 
on  the  day  named  in  the  writ.  If  no  more  candidates  are 
nomijiated  than  there  ore  vacancies,  the  returning  ofiicer  declares 
the    candidates   nominated    to    lie    duly   elected.        If    more   are 
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nominated,  the  returning  officer  calls  for  a  show  of  hands  for  each 
candidate,  and  declares  the  election  thereupon  ^  unless  a  poll  be 
demanded  bj  some  one  of  the  Candidates,^  or  by  not  less  than  six 
electors  on  his  behalfl"  If  a  poll  be  duly  demanded,  the  polling 
takes  place  from  9  o'clock  till  4  at  the  various  polling-places  in 
the  district,  on  the  day  fixed  by  the  writ^ 

4.  Thd  PolL     By  signed  voting  papers,  stating  the  place  of  the  voter's 

qualifying  property,  handed  to  the  returning  officer  by  the  yoter.^ 
If  required  by  two  electors,  the  returning  officer  must  put  any  of 
the  four  following  questions,  or  administer  one  or  both  of  the  two 
following  oaths  to  a  person  claiming  to  vote  : — 
Questions — 

(i)  Identifying  signature  upon  voting  paper, 
(ii)  Identifying    claimant    with    some    person    on    the 

Electoral  BoUs. 
(iii)  Enquiring  whether  claimant  has  voted  before  at  the 

election, 
(iv)  Enquiring  whether  his  property  qualification  described 
on  the  Boll  still  exists. 
Oaths — 

(i)  Affirming  the  answer  to  Question  ii. 
(ii)  Against  bribery.* 

5.  The  Return.  The  deputies  at  the  minor  polling-places  (where  such 
exist)  seal  up  the  voting  papers  received  by  them  and  deliver  them 
to  the  returning  officer.^  The  latter  examines  the  votes,  and  at 
the  place  of  nomination  openly  declares  the  result  of  the  polL  In 
case  of  an  equality  the  returning  officer  has  a  casting  vote,  but  no 
officer  or  deputy  may  give  an  ordinary  vote  in  his  own  polling 
district*  The  returning  officer  then  endorses  the  names  of  the 
successful  candidates  on  the  writ,  and  sends  it  to  the  Governor." 
(This  is  the  "  return.")  He  also  forwards,  with  the  writ,  the  voting 
papers.® 

6.  The  completion  of  title  to  a  seat.     Before  taking  his  seat  each  newly 

elected  member  is  required  ^  to  take  a  rather  stringent  oath  or 
affirmation  of  allegiance  to  the  Crown. 

This  concludes  the  proceedings  at  an  ordinary  election. 
But  if  the  return  is  disputed,  it  becomes  necessary  to  decide 
the  dispute.  The  Electoral  Act  contains  a  rather  remarkable 
scheme  for  such  contingencies. 

Within  three  days  of  the  first  meeting  of  the  Council,  the 
Governor  is  to  nominate  two  persons,  not  being  members  of  the 
Council,  the  Council  itself  is  to  elect  two  of  its  members,  and 

M  **  Some  [one]  of  the  Candidates."  «  §  28.  *§  29. 

*  §  30.  »  §  31.  •  §  32.  '  §  33.  »  §  34. 

*  By  the  5  &  6  Vic.  c  76,  §§  25  and  26.  The  declaration  of  property 
(qualification  \b  made  prior  to  the  election  (§  9). 
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the  Chief-Justice  is  to  name  a  barrister  or  advocate  of  five 
years'  standing.'  These  five  persons,  when  convened  by  the 
Governor,^  form  a  court  for  the  triEil  of  election  disputes,  the 
Chief-Justice's  nominee  acting  as  president.'  Tlieir  jurisdiction 
extends  to  all  cases  respecting  disputed  returns  brought  before 
them  by  the  Governor,*  but  they  are  bound  by  the  statements 
of  the  electoral  rolls.*  The  parties  bringing  the  complaint, 
who  must  be  either  a  candidate  or  at  least  one-tenth  of  the 
voters  on  the  roll  of  the  district,  present  a  petition  to  the 
Governor,*  who  refers  the  matter  to  the  Electoral  Court,  and 
sends  a  copy  of  the  petition  to  the  Council.'  The  Court,  which 
must  deal  with  the  merits  of  the  case  apart  from  technicalities,* 
regulates  its  own  proceedings,  but  must  pronounce  a  decision 
within  five  sitting  days,  and  such  decision  is  final.*  The  decision 
may  reject  the  candidate  returned,  or  seat  a  candidate  not  re- 
turned, or  may  declare  the  election  void  altogether,  in  which 
case  a  new  writ  is  to  be  issued.'"  Bribery  proved  against  a 
candidate  disqualifies  him  from  sitting  in  the  Council  till  the 
next  general  election,"  and  the  offences  of  bribery  and  persona- 
tion are  abo  made  criminally  punishable." 

This  method  of  deciding  election  disputes  was  a  striking 
improvement  upon  the  corresponding  scheme  then  at  work  in 
England,  When  the  House  of  Commons  in  the  scveuteeuth 
century  finally  wrested  the  right  of  deciding  election  questions 
from  the  Crown,  they  devolved  its  exercise  upon  committees 
of  the  whole  House  constituted  ad  hoc  With  the  development 
of  the  party  system,  these  committees  came  to  be  elected  on 
party  lines,  and  the  1^^  and  political  views  of  their  members 
generally  coincided  in  the  most  striking  way.  The  defeat  of 
t  ministerial  candidate  on  an  election  question,  however  weak 
his  case,  was  the  signal  for  the  fall  of  his  paity  in  the  House. 
Walpole  resigned  the  reins  of  govemniont,  after  having  held 
them  for  thirty  years,  on  the  decision  of  the  House  upon  the 
Chippenham  election  in  1742,'^     In  tJio  year  1770  a  statute," 

>  6  Vic  No.  16  (N.  8.  W. ).  S  3fl.  "  g  JO.  >  f  38. 

M  *1.  M  **■  '8  *9-  '  §  *'■ 

*  I  42.  •  8  43.  '"  8  48.  "  S  BO.  «  fj!  S3.fi4. 

■•  The  Chipponhim  question  wm  in  form  s  dry  itoint  of  law  (cf.  HniUMrd,  Irt 
Mriot,  xii.  403).  Hat  alwi  Mr.  Bryce'*  sccoiiiit  of  a  siniilir  temkiiiTy  in  American 
poUti<a  in  hii  AtHrriean  Conmonirealth,  L  fiS,  etc 

*  10  Goo.  HI.  0.  IS.  ■idcdJchI  by  11  Guo.  111.  c.  i2  and  G3  G«o.  III.  c.  71. 
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known  as  Grenville's  Act,  provided  that  whenever  an  election 
petition  should  be  presented  a  committee  of  forty-nine  members 
present  in  the  House  should  be  drawn  by  lot,  which  by  alternate 
rejection  of  names  by  either  party  to  the  question  should  be 
reduced  to  thirteen,  and  these  thirteen,  together  with  two  other 
members,  chosen  by  petitioners  and  sitting  members  respectively, 
should  act  as  a  select  committee  to  decide  the  dispute,  being 
sworn  to  give  judgment  according  to  the  evidence.  This  was 
practically  the  substitution  of  trial  by  special  jury  for  trial  by 
party ;  but  the  reform  was  not  complete,  for  the  party  element 
was  only  reduced,  not  excluded,  and  in  fact  the  scheme  was 
abandoned  after  a  trial  of  about  a  hundred  years.^  The  method 
instituted  by  the  Electoral  Act  of  New  South  Wales  was  greatly 
superior,  for  it  practically  secured  a  majority  of  impartial 
judges,  and  rendered  the  tribunal  independent  of  the  Council, 
while  at  the  same  time  it  gave  the  latter  body  representation 
upon  it  It  would  be  interesting  to  know  to  whom  the  colony 
was  indebted  for  the  new  idea. 

The  Electoral  Bill  having  been  duly  passed,  the  work  of 
carrying  it  out  went  on  rapidly.  On  the  27th  February  1843 
the  Governor  proclaimed  the  electoral  boundaries  of  the  new 
counties,^  on  the  13th  March  those  of  the  towns.*  On  the 
30th  May  it  was  notified*  that  writs  for  the  election  of  the 
members  of  Council  had  been  issued.  Notices  of  the  elections 
were  given  by  the  various  returning  oflBcers.* 

For  the  five  seats  of  Port  Phillip  District  there  were  six 
candidates,^  necessitating  a  poll  The  nomination  took  place 
on  the  13  th  June,^  and  the  poll  was  held  on  the  20th.®  It 
took  three  days  to  collect  the  papers,  and  the  final  result  was 
declared  on  the  23d.^  Sir  Thomas  Mitchell,  the  Government 
Surveyor,  was  rejected.     The  greatest  publicity  with  regard  to 

It  U  worth  noting  that  the  House  of  Commons  preferred  that  the  matter  should 
be  regulated  by  statute,  though  a  standing  order  would  have  been  competent. 

'  By  the  31  k  82  Vic.  c.  125,  which  gave  the  trial  of  election  petitions  to  a 
rota  (selected  annually  by  themselves)  of  the  judges  of  the  three  common-law 
courts. 

»  Qw>.  OazeUe  (N.  S.  W.),  28th  February  1848. 

»  Ibid,  14th  March.  *  Ihid.  30th  May. 

»  Ihid,  pp.  788,  771,  etc 

•  Port  Phillip  Patriot,  16th  June.  Port  Phillip  Herald,  16th  June,  viz..  Dr. 
Thomson  of  Geelong,  Dr.  Lang  of  Sydney,  Sir  Thomas  Mitchell,  Mr.  Ebden, 
Mr.  Walker,  Mr.  Nicholson.  '  Ibid, 

«  PairiU,  26th  June  ;  Herald,  27th  June.  '  Ibid. 
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the  voting  prevailed.  After  tlie  election  the  newapapera  pub- 
lished II  full  list  of  the  voters,  showing  how  each  had  voted.' 
Objection  was  raised  that  three  of  the  candidates  had  not  been 
present  at  the  election  to  declare  their  qualifications.* 

The  Melbourne  election  took  place  on  the  15th  June. 
The  seat  was  contested  by  Mr.  Edward  Cnrr  and  Mr.  Henry 
Condell,  the  Mayor  of  Melbourne."  There  was  a  good  deal  of 
disturbance*  and  special  constables  were  sworn  in.^  Upon  the 
mtyority  of  the  questions  before  the  electorate,  such  as  immigra- 
tion and  separation,  the  candidates  seem  to  have  agreed,  and 
the  necessity  for  aome  point  of  doctrinal  difference  was  supplied 
by  the  fact  that  their  religious  persuasions  were  different 
There  was  a  certain  amount  of  rather  poor  ballad-niongering.' 
The  poll  was  held  on  the  1 7th  June,  and  resulted  in  a  majority 
of  34  votes  for  Mr.  Cordell.'  The  total  poll  was  556.  One 
of  the  most  interesting  episodes  of  the  elections  was  an  agitation 
by  the  squatters  in  favour  of  an  extension  of  the  franchise.* 

Towards  the  end  of  June  the  official  returns  began  to  drop 
in,'  and  apparently  by  the  17th  July  all  had  been  made.'"  The 
first  meeting  of  the  Council,  to  be  held  in  the  old  Council 
Chamber  in  JIacquarie  Street,  Sydney,"  was  fixed  for  the  lat 
August.'^  On  the  1 8th  July  the  Govenior  announced  the  names 
of  the  nominee  members.  They  consisted  of  the  Commander-in- 
chief,  the  Colonial  Secretary,  the  Colonial  Treasurer,  the  Collector 
of  Customs,  the  Auditor-General,  the  Colonial  Engineer,  and  six 
noD-official  members."  The  Bishop  of  Australia  (the  see  had 
not  then  been  divided)  was  ofi'ered  a  seat  by  the  Home  govern- 
ment; but  in  terms  which  showed  that  Lord  Stanley  had  grave 
donbta  as  to  the  propriety  of  an  acceptance.  The  bishop  took 
the  same  view,  and  declined  the  honour." 
■  EaiM.  23d  an.)  27th  Judd. 

*  PatrUit,  32d  Juue.  '  Ibid,  irth  Jaoc 

*  /M.  Gtli  &nd  19th  Jiiliu  ;  EeraU,  20tli  Jano. 
»  /W.  17th  Jun*. 

*  Ihtd.  8th,  12th,  l&lh,  leth  June ;  U^ratd.  ITth  ud  20tb  June 

*  Ihid.  IBth  Juno ;  Unrald.  30th  June. 
'  AdvartiwiDimt  Id  Fatriol,  2fltli  Judo. 

'  Om.  0<aiar{ti.  S.  W.),  1B43,  pp.  824,  637.  8S0,  805. 

'» jm.  p.  821. 

"  Tliit  (iornTiior  had,  however,  &lreaily  auggcutad  the  propristy  ol  building 
MW  pramliM  ( l'o<<!i  aivf  Proc<td(iy>,  1S48.  ii.  2). 

w  Oirr.  Ooidle  {N.  S.  W.),  1813,  p.  863.  "  IMd.  18tli  July. 

umu>l>otidauce  lu  Vain  and  Proocidiiujx,  18*3,  p.  987. 
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On  the  1st  August  the  Council  met  for  the  first  time.' 
The  Governor  was  not  present.'  The  Colonial  Secretary  read  a 
commission  empowering  himself  and  two  others  to  administer 
the  oaths  of  allegiance,  which  were  duly  taken,  tlie  evidences 
of  title  {the  letters-patent  of  the  nominee  members,  and  the 
returns  to  the  election  writs)  being  produced.^  The  Council  then 
proceeded  to  the  election  of  a  Speaker.  A  contest  between  Mr. 
Alexander  M'Leay  and  Mr.  Edward  Hamilton  resulted  in  the 
election  of  the  former  by  a  majority  of  four  voles.*  On  the 
next  day  the  new  Speaker,  accompanied  by  members  of  the 
Council,  was  formally  presented  to  the  Governor  and  "  not  dis- 
allowed."' The  Governor  having  announced  his  intention  of 
opening  the  session  in  person,  it  was  resolved  to  prepare  him 
a  suitable  seat  "  without  interfering  with  the  seat  of  the 
Speaker."  ° 

On  the  3d  August  the  Governor  appeared  and  delivered  a 
speech,  to  which  a  forma!  Address  of  thanks  was  voted.  There 
was  no  debate  on  the  Address  itself,  but  the  Council  asserted 
its  dignity  by  striking  out  the  customary  word  "  humble  "  from 
the  motion.  The  Attorney-General  then  produced  a  commission 
appointing  the  two  Government  members  of  the  Electoral  Court, 
and  also  a  letter  from  the  Chief  Justice  naming  the  president. 
The  Council  then  elected  ita  two  members,  thus  completing  the 
Court,'  On  the  4th  the  Gazette  announced  the  appointment  of 
the  Speaker  and  gave  him  special  precedence  next  to  tlie  judges 
of  the  Supreme  Court,'*  On  the  5th  the  Governor's  Proclama- 
tion convened  the  Electoral  Court," and  on  the  lOtli  the  Colonial 
Secretary  informed  the  Council  that  the  petitions  against  the 
returns  for  the  Cumberland  Boroughs  and  Melbourne  had  been 
referred  to  it.  1  have  not  been  able  to  discover  what  became 
of  these  petitions,  but  apparently  that  against  Mr.  Condell'a 
return  failed,  or  was  cured  by  the  third  section  of  the  Imperial 
Act,  7  &  8  Vic.  c.  74.  which  postponed  the  declaration  of 
property  qualification  by  a  candidate  til!  after  the  election  of 

'   VtAa  and  Froetedingi,  18J3,  anb  cUte. 

'  This  is  tliB  vitiU  point  in  tbe  new  Council's  position.  It  htn  ccaacd  to  b«  a 
ninro  lulriidug  committM  of  the  GoTornor,  and  )iu  ojisunied  lui  independent  tltttui, 
Tim  noviinior'i  viaits  are  now  only  luslluni  of  feromony. 

'  Cofc.i  and  firoceidinga,  iut)  dale.  *  IIaiI. 

'  Jhid.  ;  tbis  iru  atrictly  following  Uie  words  of  S  23  of  S  ft  6  Via,  c.  Tfl. 

"  [hi!.  2d  Ailiraat  1S13.  '  Ibid.  Sd  August  lSi3. 

f.'„i'.  Ihiiitu  "(N.  S.  W.}  of  tliat  datt  ■  lln,l.  8Ui  August. 
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the  Speaker.  At  any  rate  the  Mayor  of  Melbourne  continued 
to  sit  and  vote  until  his  resignation  in  1844,'  It  was  not 
until  the  27th  October  that  the  Council  passed  its  Standing 
Orders,  which  were  duly  approved  by  the  Governor,''  They 
contain  nothing  very  striking;  perhaps  the  two  clauses  most 
interesting  for  our  purpose  are  the  88th.  which  provides 
that  in  all  private  bills  relating  to  Port  Phillip,  the  evidence  of 
service  of  notice  required  to  be  given  to  parties  interested  may 
be  taken  before  the  Ilesident  Judge,  whose  certificate  is  to  he 
admitted  as  proof,  and  the  94th,  directing  that  every  private 
bill  shall  contain  a  clause  suBpendiug  its  operation  until  it  has 
received  the  royal  assent. 

In  considering  the  machinery  of  the  new  Council  one  cannot 
help  heing  struck  with  the  minute  resemblance  which  it  bears, 
in  most  points,  to  the  English  machinery.  It  was  natural 
perhaps  that  the  English  legislation  should  follow  the  old 
model,  but  the  Colonial  Electoral  Act  and  the  Standing  Orders 
of  the  Council  almost  slavishly  imitate  their  Euglish  precedents. 
The  only  important  difference,  undoubtedly  an  improvement,  is 
in  the  mode  of  settling  election  disputes.  Two  reasons  for  the 
aimilarities,  apart  from  the  obvious  reasons  of  kinship  and 
political  connection,  may  be  pointed  out. 

One  was  the  paucity  of  other  models.  Hepresentative 
government  is  now  such  a  common  thing  that  we  are  apt  to 
forget  how  young  it  is.  In  1842  it  existed  strongly  and  obvi- 
ously in  England  and  America,  strongly  but  obscurely  in  Scandi- 
navift  and  Switzerland,  and  only  weakly  and  tentatively  in  other 
European  countries.  It  is  not  easy  even  now  for  an  Englishman 
to  find  out  much  about  the  constitutions  of  Scandinavia.  The 
constitution  of  Switzerland,  renewed  since  1842,  has  only  just 
been  made  readily  accessible  to  English  readers.  America  has 
bad,  until  recently,  surprisingly  little  constitutional  tnilueuce 
beyond  her  own  borders,  partly,  perhaps,  because  until  recently 
tJie  literature  on  the  subject  has  not  been  great,^  But  it  is 
surprising  to  notice  how  America  seemed  to  be  entirely  beyond 
the  horizon  of  1842. 

■  FoU*  and  Pravedin-pi,  1S44  (1),  p.  t'. 
»  Ospy  In  folfM  and  Proeadings,  1S13. 

*  Tooqnovillo'i gntt  work  hud,  in  IS  12,  only  r<.'t:i'ntly  Wen  published,  and  per- 
il h»A  not  r««ch«<l  Auilralin. 
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The  other  reason  is  the  extreme  rarity  of  political  invent- 
iveness. This  reason  is  not  always  recognised,  but  it  exists. 
I  know  of  but  two  short  periods  in  English  history  in  which 
there  has  really  been  an  abundance  of  political  genius.  And 
1842  did  not  fall  within  either  of  them. 


CONTEMPOHANEOUSLY  with  the  introduction  of  the  new  constitu- 
tion, two  questions  agitated  the  colony  of  New  South  Wales. 
One  was  the  question  of  local  government,  the  other  the 
ever-iraitortant  Land  Question.     Of  these  in  their  order. 

It  must  never  be  forgotten  that  one  of  the  greatest 
diObrences  between  the  Euglish  and  any  Australian  constitu- 
tion is  that  the  former  has  been  built  up,  by  a  process  of  integra-  l^ 
tion,  from  widely-spread  locnl  institutions,  while  the  latter  has 
evolved  itself  from  a  central  authority.  It  ia  not  at  all 
surprising,  therefore,  that  the  English  statesmen  of  1842  should 
have  thought  it  most  important  to  introduce  local  institutions 
into  the  colony.  It  is  equally  natural  that  the  colonists, 
whose  circTimstauces  and  history  dilfered  so  much  from  those 
of  England,  should  regard  the  attempt  with  coolness. 

The  local  government  clauses  of  tlie  5  &  6  Vic,  c  76 
project  a  somewhat  thorough  scheme,  Tliey  empower  the 
Governor  to  estaljlish  "  districts "  in  any  part  of  the  colony, 
irrespective  of  existing  local  boundaries,  and  to  create  by 
letters-iKitent  a  "  District  Council  "  for  the  local  government  of 
each,  under  the  following  conditions — 

1,  The  council  to  be  elective  after  the  first  noniination,'  with  a 
membership  varying  fi'ora  nine  to  twenty-one,  according  to  the 
number  of  the  population. 

E.  The  fmnehi»e  anil  qualitication  for  memberehip  to  be  the  lame  u 

I  Heucefonmnl  the  term  "local"  idll  be  applied  to  lnnnii?ipal  (ai  rliatin- 
gniihed  from  ceQltal)  goTcrnnient  wttLin  the  coIodj. 

*  Any  racuideB  not  filled  by  cWtion  within  the  ptojier  time  ore  to  be  SIli'il 
7  the  OoTeroor'i  iiipoititmeiit.    i  49. 


for  the  Legislative   Council,  till    the  ucilonial   legislature  shall 
moke  other  pruvision. 

3.  No  councillor  ia    to  hold    paid  office   under  the  council,   nor  to 
contrnct  with  it 

4.  The  limit  of  tenure  without  re-cleotion  of  a  seat  in  the  council  is 
to  be  three  jears, 

5.  Each  council  a  to  have  n  warden,  appointed  hy  the  Crown. 

6.  A  district  eurveyot  and  other  neceHeary  officers  are  to  be  appointed 
hy  the  Council  subject  to  the  approval  of  the  Governor. 

7.  The  details  of  Ihe  expenditure  of  each  council  are  to  he    laid 
annually  before  the  Governor.' 

Tlie  district  councils  are  empowered  to  legislate  tor 
several  purposes,  of  which  the  following  are  the  most  im- 
portant. 

1.  The  making,  building,  or  repairing  of  roads,^  bridges,  and  public 

buildings. 

2.  The  acquisition  of  property  for  public  purposes. 

3.  The  raising  of  funds  far  the  performance  of  the  duties  of  the 

council,    especially   for   the   maintenance   of    schools,   and    the 
administration  of  justice  and  police. 

But  a  by-law  or  order  of  the  council  may  not  impose 
imprisonment,  nor  a  pecuniaiy  fine  greater  than  ten  pounds,* 
and  every  by-law  must  be  transmitted  to  the  central  authority 
■within  fourteen  days  of  its  being  passed,  the  Governor  having 
power  to  veto  it  within  two  months  after  its  receipt,  and 
its  operation  being  held  in  suspense  during  that  time.* 

The  Act  further  provided '  that  one  half  of  the  police 
expenses  of  the  colony  (exclusive  of  the  convict  establishment) 
should  be  paid  by  local  taxation  in  the  districts,  and  the  other 
half  out  of  the  general  revenue,  and  authorises  the  Governor, 
after  apportionment  of  the  levy  by  the  legislature  upon  the 
various  districts,  by  Act  upon  the  estimates,  to  levy  from  the 
respective  district  treasurers  the  amount  payable  by  their 
districts,"  with  power  to  enforce  payment  by  distress 
and  sale  of  the  goods  of  the  treasurer,  the  members  of  the 
council,  or,  failing  these,  the  inhabitants  of  the  district.^ 
But  the  control  of  the  police  was  not  given  to  the  local 
authorities,  the  Governor  being  merely  bound  to  expend  the 
sum    raised    in    any  district,  plus   a  similar   sum    from    the 
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B  roaili  iTerc  in  the  hands  at  the  central  government. 
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geoeral  revenue  of  the  colony,  for  the  police  of  that  district, 
and  the  council  being  entitled  to  a  credit  for  next  year  of  any 
enrplus.' 

Tliis  was  the  Local  Goveniment  scheme  of  1842.  It 
followed,  in  the  main,  tlie  generally  accepted  principles  of  local 
government,  allowing  great  autonomy  to  a  representative  local 
council,  but  keeping  a  veto  for  the  central  government  on  ita 
policy.  In  one  particular,  however,  it  undoubtedly  violated 
accepted  principles,  namely,  in  the  matter  of  the  police.  The 
district  had  to  raise  police  funds  and  hand  them  over  for 
expenditiire  to  another  authority,  the  character  of  this  arrange- 
ment being  but  partially  mitigated  by  the  contributions  from 
the  central  governmenL  This  arrangement  was  perhaps 
UBceaaary,  but  it  was  sure  to  be  unpopular.  It  will  be 
observed  also  that  the  incorporated  district  differed  from  the 
incorporated  town,  such  as  Sydney  or  Melbourne,  in  the 
franchise  qualification,  in  tlie  nominee  character  of  its  warden, 
and  in  the  greatly  smaller  powers  of  the  council. 

As  a  matter  of  fact,  the  scheme  was  a  complete  failure. 
At  first  there  seemed  to  be  a  faint  disposition  to  welcome  it 
I'etitions  from  Penrith,^  Mumirundi,*  and  Illawarra,*  asked 
that  the  provisions  of  the  Act  should  be  carried  out.  But 
these  were  soon  overweighted  by  petitions  of  an  opposite 
import  from  Bathurst,''  Dungog,"  Maitland,^  Merton  and  Mus- 
wellbrook,"  Hartley,*  Raymond  Terrace,'"  and  Jerry's  Plains." 
The  main  grounds  of  objection  to  the  scheme  were  the  narrow- 
ness of  the  franchise  and  the  police  contributions.  On  the 
first  ground  the  squatters  of  Port  Phillip  prayed  that  their 
slock  might  not  be  subject  to  assessment  by  the  district 
councils." 

Kevertheless  the  Governor  determined  to  attempt  the 
introduction  of  the  scheme.  On  the  21st  July  1843  the 
District  Council  of  Maitland  was  established.  Its  charter, 
afUir  reciting  the  sections  of  the  Act  of  1842,  incorporates 
the  inliabitants  of  the  district  (which  does  not  appear  to  coin- 
cide with  Uie  county  boundaries),  with  a  warden  and  council 
of   six.     Future  councillors  are   to   be  elected    in   the    same 

'  S  60-  '  Total  a«d  Froctaihifit,  1813,  p.  42. 

»  Jhid.  p.  01.  •  Ibid.  p.  213.  •  Ibid.  p.  Bl. 

'  Ibid.  p.  73.  '  Ibid.  p.  77  (Potitioo  in  ftlU).        '  Ibid.  p.  91. 

•  Ibid.  p.  127.  '"  Ibid.  p.  127.  "  Ibid.  y.  UP.       "  Ibid.  p.  201. 
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manner  as  members  of  the  L^islative  CoonciL  The  council 
is  to  meet  qnarterly,  and  at  other  times  when  specially 
summoned  Its  officers  are  to  give  security,  and  their  accoimts 
are  to  be  examined  by  the  audit  committee  of  the  council, 
and  then  to  be  transmitted  to  the  Grovemor.^ 

During  the  month  of  August  charters  followed  one  another 
in  rapid  succession,  all  reproducing  the  terms  of  the  Maitland 
charter,  except  in  point  of  numbers  of  the  council^  On  the 
17th  August  the  districts  of  Bourke  and  Grant  in  Port  Phillip 
received  their  charters,  but  the  districts  thus  created  did  not 
coincide  with  the  previously  existing  counties  similarly  named.^ 

The  wave  of  opposition,  however,  soon  rose  strongly.  The 
Governor  endeavoured  to  smooth  the  situation  by  introducing 
a  bill  to  widen  the  municipal  franchise,*  and  by  agreeing  with 
the  Legislative  Council  to  postpone  the  operation  of  the 
obnoxious  47th  section  for  a  year.^  But  the  measure  was 
not  carried,  and  when  in  the  following  year  the  Governor 
brought  forward  bills  for  the  police  assessment  and  for  the 
reform  of  the  district  councils,  the  former  was  summarily 
rejected,  and  to  the  latter  an  amendment  was  carried,  by  a 
majority  of  two  to  one,  that  "  in  the  opinion  of  this  Council 
the  District  Councils  are  totally  unsuited  to  the  circumstances 
of  the  Colony."  On  the  9th  August  1844  the  Coimcil  carried 
an  Address  requesting  the  Governor  to  attempt  to  procure  the 
repeal  of  the  Local  Government  clauses  of  the  Act  of  1842, 
and  suggesting  that  the  police  expenses  should  be  defrayed  out 
of  the  general  revenue.*  On  the  20th  August  the  Governor 
replied  that  he  would  accept  the  sums  voted,  but  declined  to 
take  any  responsibility  for  this  breach  of  the  constitution^ 
Apparently  the  assessment  was  never  imposed  on  the  districts,^ 
and  the  whole  scheme  was  allowed  to  lapse.  Occasionally  a 
district  council  published  its  accounts.  Those  of  the  Parra- 
matta  Coimcil  for  the  year  1845  show  that  its  only  income 
was  from  government  grants.®    It  was  the  same  in  1846.^®    And 

1  Ow,  (kadU,  26th  July  1843. 

'  OazeUes,  let,  15th,  29tK  August,  and  5th  September. 

'  Cf.  boundariofl  in  Gov,  OazeUe,  1843,  p.  1147. 

*  On  the  22d  November  1843.     Votes  and  Proceedings,  1843,  p.  201. 
»  Ibid.  p.  188.  «  Ibid.  1844.  '  7^^. 

*  Cf.  accounts  for  the  year  1848,  in  Votes  and  Proceedings,  1846  (1). 
.     *  Q<n>.  CkueUe,  1846,  p.  467.  ^  Ibid.  1847,  p.  443. 
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iQ  the  year  1847  the  committee  of  the  Legislative  Council 
appointed  to  inquire  into  the  state  of  the  roads  and  bridges 
in  the  colony,  after  suggesting  that  the  constitution  probably 
coslemplatad  the  control  of  such  matters  by  the  district 
councils,  added  "  but,  by  a  sort  of  tacit  consent,  as  well  on  the 
part  of  the  District  Councils  themselves  as  of  the  Executive 
government,  they  have  never  for  an  instant  been  in  full  opera- 
tion, although  the  Letters-Patent  establishing  and  defining  their 
several  boundaries  and  jurisdictions  were  issued  shortly  after 
the  pronndgation  of  the  Imperial  Law  which  authorised  their 
existence." '  And  the  committee  practically  recommended  the 
withdrawal  of  roads  and  bridges  from  the  district  councils,  by 
the  constitution  of  elective  local  trusts  for  maintenance  and 
repair,  the  expenses  of  tie  trunk  routes  being  first  provided  by 
the  general  revenue.' 

This  policy  was  virtually  adopted  for  the  neighbourhood 
of  Sydney  by  the  1 1  Vic  No,  50  (N.  S.  W.),  and  subsequently 
became  the  general  policy  of  Victoria,  and  the  starting-point  of 
local  government  for  the  rural  districts.  The  district  councils 
Btill  dragged  on  a  nominal  existenca  Illawarra  went  through 
the  form  of  an  election  in  1849.'  But  in  1848  the  governor 
had  had  to  fill  up  by  nomination  14  councils,  including  those 
of  the  districts  of  Bourke  and  Grant.  And  it  appears  that  the 
Dew  Koads  Trusts  sometimes  really  swallowed  up  the  older 
councils ;  for  instance,  in  the  case  of  Parramatta,  whose  council 
in  the  year  1849  handed  over  the  whole  of  its  small  income  to 
the  local  Koads  Trust.*  Some  of  the  district  councils  were  in- 
Bolveut  from  the  first,' 

It  is  not  difficult  to  see  why  the  scheme  was  a  failure.  In 
the  first  place,  it  was  too  ambitioua  It  aimed  to  introduce  a 
full-blown  system  at  a  single  step,  its  authors  apparently 
forgetting  that  tlie  art  of  government  requires  gradual  education, 
and  that  there  had  been  no  opportunities  for  such  education  in 
the  rural  dbtricts  of  New  South  Wales.  Secondly,  the  scheme 
was  not  local  enough.  It  was  merely  a  reproduction,  on  a  small 
Bcale,  of  the  Legislative  Council  at  Sydney,  and  it  excited  no 
special  local  interest,  it  appealed  to  no  particular  local  feeling. 


'   VaU*  and  IVoeeidingi,  1874  (2),  p.  318. 

>  Ibid.  1S1D  (1),  p.  2P5.  •  Oow  Oiacl 

*  Vi4*t  a-nd  Propxilings  (Vittorin),  1862  (2),  p.  382. 


■  im.  p.  834. 
850,  p.  S43. 
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TLe  disiriv:'!  cc»uncilk»rs  liad  very  liiile  j»ower:  in  some  of  the 
La. I?:  inij^'nan:  functions  <:»f  Kx\il  povemnieni  they  would  have 
l-rrL  iiirrc  fl;:fiii*  C'f  ihf  centnil  auilioriiv. 

Tl:i:-.ilv.  t-n  iLt-  oiLer  haiiJ.  ihe  c-t'uncillois  undertook  a 

■ 

^cr-.■:L^  L;*l:liTv.  TLev  were  liaMe.  after  ihe  treasurer,  to 
.*.-?::vs?  f.T  ::v  L-}»3}Tnt:ni  of  the  ji'lioe  assessmen:.  even  though 
:1c-:  l'stl  i:::.:a  Lad  l-ei-a  duly  jkiid.  A  sjiarsely  p»eopled 
^",^^:ri.:  c-.-ul-i  L.-j-.Uy  l«e  fXjvc:<^  to  5j\.in\  in  adiinon  to  its 
1;^.: .?l.-.::vr  L-rLL-*L•c!'^.  ?:x  L'tiier  men  oi  >u:Scieni  i»ulli:  spirit  to 
.^irr..r.iz  iii.  i:::;«;.:v:  task,  aiiended  w::.::  consideraWe  li^bilitv, 
-..•-..  '.  ni-j,:.^'  Y- rv  !:::]e  iu:!ue::.v-  Thrre  was  n."^  !eisure^i  class 
.L  \- z  r:.z\l  ui.:r.rl::>.  :^:■  asiiiv  to  the  du::;:^  cf  cC'Vemraent. 
■"i^.l  11-  :.  :-rw>->c::it\:  1  :•:.*!:: v.  art-  v.5v.;\llv  verv  heaw. 

■ 

-  .   _        -,-  -  .        •  -  -  -       •  •  „        1  ^  ••"."■"  "      V  *       1  "^^  •  C*  ""    ^•■•^»~»        —"i  -  "-w       «r  •-■«>-.  r« 

■  ^ 
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^  ■ 

^       ..      .._  ...  ...••   -^  _A.  :^    .-••  — ai^^?         .    ai        >    ai  ^^  >•  «  ~  .  ■«       <^Va»  ••        »  ^  -   »^«  «^       .    -         ai     .  .     ^  *^  A  -1 
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CHAPTER   SI 


THE   LAND    QUESTION 


No  subject  was  more  copiously  discussed,  nor  more  fiercely 
ogitrtted,  during  the  second  period  of  the  constitutiou  than  the 
Land  Question.  At  firat  sight  it  seems  hopeless  for  one  who 
has  not  passetl  through  the  agitation,  nor  taken  part  in  the 
discussion,  to  grapple  with  the  intricacies  of  the  subject.  The 
mere  physical  difficulties  of  space  cause  endless  confusion. 
For  instance,  during  the  tiine  which  must  elapse  Vjetween  the 
despatch  of  a  memorial  or  report  from  the  colony,  and  the 
receipt  of  the  reply  of  the  Home  government,  we  lind  that 
the  whole  question  has  changed  front,  and  that  the  aspect  of  it 
which  caused  so  much  excitement  when  the  memorial  was 
drawn  up,  has  ceased  to  be  of  interest  when  the  answer  arrives, 
while  a  new  aspect  is  then  being  vigorously  canvassed,  and  ia 
giving  birtii  to  its  own  mass  of  documents. 

Still  it  ia  possible  that  an  impartial  and  disinterested 
observer,  tliough  ho  views  the  agitation  from  a  distance,  may 
obtain  as  cle-ar  a  judgment  of  the  real  facts  of  the  cose  as  the 
keen  partisan  who  has  lived  through  it,  and  knows  all  its 
details,  so  to  speak,  unconsciously.  The  latter  may  know  all 
the  details,  but  he  may  not  have  grouped  them  with  strict 
proportionate  accuracy.  Sometimes  the  stranger  in  the  dis- 
tance, looking  through  his  telescope,  can  judge  the  respective 
heights  o(  the  buildings  in  a  town  better  than  the  citizen  who 
daily  walks  its  streets. 

Our  first  attempt  must  be  to  sketch  a  plan.  We  shall 
never  underetand  the  Land  Question  if  we  attempt  to  master 
it  all  at  once.  There  were  three  distinct  {though  sometimes 
converging)  elements  in  the  land  agitation  of  the  period.     They 
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may  be  defined  as  the  Sale  question,  the  Squattmg  question, 
and  the  Quit-Eent  question.  We  must  deal  with  these  separ- 
ately, though  cross-references  will  sometimes  be  necessary. 


A,  SALE, 

Almost  contemporaneously  with  the  new  constitution, 
there  came  into  force  the  first  of  a  long  series  of  Acts  dealing 
with  the  sale  of  land  in  the  Australian  colonies.  This  was  the 
Crown  Land  Sales  Act  of  1842,  the  5  &  6  Vic.  c.  36.  It 
was  passed  with  the  object  of  securing  an  uniform  system 
throughout  Australasia,  and  included  in  its  provisions,  not  only 
New  South  Wales,  but  also  Van  Diemen's  Land,  South 
Australia,  Western  Australia,  and  New  Zealand.^  It  laid 
down  the  fundamental  proposition  that  there  should  be  no 
disposal  of  Crown  land  otherwise  than  by  sale  at  public  auction 
of  surveyed  blocks  not  exceeding  one  square  mile,^  except  in 
the  following  cases — 

1.  Lands  required  for  public  purposes.^ 

2.  Lands  granted  to  military  and  naval  settlers.^ 

3.  Lands  occupied  under  annual  licence  for  depasturing  or  timber- 
cutting.* 

4.  "  Country  "  lots  put  up  for  sale  and  not  sold.^  (The  private  sale, 
however,  must  not  be  for  less  than  the  highest  bidding  or  the 
upset  price  at  the  auction.) 

6.  Unsurveyed  blocks  comprising  20,000  acres  or  more.*  (But  these 
are  not  to  be  sold  at  less  than  the  lowest  upset  price  of  lands  in 
the  colony.) 

The  sales  by  auction  are  to  take  place  quarterly,  upon  due 
notice,  and  the  lands  sold  are  to  be  ranked  in  three  classes  of 
"  Town  Lots,"  "  Suburban  Lots,"  and  "  Country  Lots."  The  first 
of  these  will  include  all  lands  within  the  boundaries  of  existing 
or  contemplated  towns.  The  second  all  lands  within  a  distance 
of  five  miles  from  any  boundary  of  a  town,  unless  the  Governor 
should  see  fit  to  exempt  in  any  particular  instance.  The  third 
comprises  all  other  Crown  lands.^  The  lowest  upset  price  at 
which  any  land  may  be  ofifered  is  to  be  £1  an  acre,®  and  this 
sum  may  be  increased  at  any  time  by  the  Governor,  subject  to 
the  approval  of  the  Home  government,^  but  no  reduction  can 

1  6  &  6  Vic.  c.  36,  §  22.  '  ^  2,  6.  »  §  3. 

«  §  17.  »  §  12.  «  S  16.  '  §  7.  «  §  8.  »  §  9. 
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be  made  at  aiiy  time  except  by  the  Home  government.'  Tlie 
Governor  may  also  at  any  auction  raise  the  prices  of  "  special " 
lots  in  the  third  class,  or  of  any  lands  in  the  other  classes, 
provided  that  thoy  are  for  the  first  time  offered  for  sale,  and 
that  the  special  lots  do  not  exceed,  in  the  "  Country "  class, 
one-tenth  of  the  whole  offered  in  the  class,  and  these  raised 
prices  may  be  reduced  at  any  time  by  the  Governor  to  the 
statutory  minimum.'  At  private  sales  the  price  is  always  to 
be  paid  in  ready  money,  and  at  auction  sales  there  must  be  a 
deposit  of  at  least  one-tenth,  with  a  contract  to  pay  the  balance 
within  a  month.*  Purchasers  are  entitled  to  pay  money  in 
the  United  Kingdom  and  obtain  certificates  of  the  fact  from  the 
commissioners  for  the  sale  of  Crown  lands  and  emigration,  which 
certificates  must  be  accepted  as  cash  by  the  colonial  govern- 
ment.* The  revenue  from  the  sale  of  Crown  lands  (after  pay- 
ment of  expenses)  is  to  be  devoted  to  the  public  service  of  the 
colony  furnishing  it,  one-half  to  be  expended  in  assisting 
emigration  from  the  United  Kingdom  to  that  colony,  in  manner 
directed  by  the  Treasury,  subject  to  the  regulations  of  the  Privy 
ConnciL''  The  Governor  of  any  colony  is  empowered  by 
proclamation  (subject  to  disallowance)  to  divide  it  into  any 
nmnber  of  parts  not  exceeding  four,  each  part  to  be  deemed  a 
distinct  colony  for  the  purposes  of  the  Act,  except  that  no 
corresponding  division  of  immigrants  is  to  be  necessary." 

The  moment  that  the  provisions  of  the  Act  became  known 
in  the  colony,  there  arose  a  strong  protest  against  the  policy 
of  fixing  the  minimum  price  at  £1  an  acre.  Even  in  the 
short  session  of  the  old  Council  which  wa-s  held  to  inaugurate 
the  new  constitution,  a  petition  was  presented,  which  described 
the  measure  as  unjust  and  injurious,'  and  wlien  the  new 
Cooncil  met,  further  petitions  came  in.*  The  new  Council, 
•t  oQce,  on  the  15th  August  184^,"  appointed  a  committee  to 
ioquire  into  the  provisions  of  the  Act  regulating  the  price  of 
land,  and  on  the  5th  December  1843  the  roiwrt  of  the  com- 
mittee "  was  presented.  It  strongly  deprecated  the  raising  of  the 
minitnum  price  to  £1  an  acre,  as  tending  to  deter  purchasers. 
Iwth  for  agricultural  and  pastoral  purposes,  because  neither 


'110, 

•  iiW.  (2),  p|).  77,  18a 
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pursuit  would  yield  a  profit  on  the  purchase  money.  It  would 
therefore  strengthen  the  already  existing  tendency  towards 
squatting,  which  the  report  regarded  aa  injurious  to  the 
peiTuanent  interests  of  the  community.  Being  unable  to  buy 
land,  immigrants  would  be  forced  into  a  roving  life  beyond  the 
limits  of  location,  and  industry  and  revenue  would  alilte  suffer. 
The  report  founded  its  conclusions  on  tliis  head  upon  the 
fact,  that  whereas  during  a  period  of  nine  years  under  the  five- 
shilling  minimum  (1831-1839)  the  Crown  revenue  from  land 
sales  had  averaged  nearly  £60,000,  on  the  increase  to  twelve 
shillings  it  immediately  fell  to  £12.000,  while  the  prospects 
from  the  few  months  at  £1  threatened  to  reduce  it  to  about 
one-third  of  that  sum. 

But  the  report  goes  on  further  to  condemn  the  system  by 
which  the  land  revenue  is  employed  to  bring  labour  into  the 
colony.  This  system  was,  of  course,  the  pet  theory  of  Mr. 
Wakefield,  and  was  accepted  in  England  at  that  time  almost 
as  gospel.  But  the  committee  point  out  that,  to  work  land 
profitably,  both  labour  and  capital  are  required,  and  that  a 
system  which  sends  capital  out  to  bring  labour  in  is  unsound. 
They  add  that  the  great  land  sales  of  the  past  years  have  been 
chiefly  made  to  the  colonists  themselves,  the  latter  having  in 
many  cases  borrowed  the  purchase  money  from  English  capital- 
bts.  The  net  result  has  been  that  the  capital  which  has  been 
brought  in  by  borrowing  has  been  sent  out  again  for  labour, 
leaving  the  liabihty  on  the  colony.  But  it  is  expressly  noticed 
that  this  latter  argument  does  not  apply  to  Port  Phillip. 

The  remedy  proposed  by  the  report  is  to  induce  immigrants 
to  come  at  their  own  expense,  and  then  to  allow  them  a  re- 
mission on  the  purchase  of  land  equal  to  the  amount  of  their 
passage  money.  In  this  way  it  was  hoped  that  a  superior  class 
of  immigrants,  who  would  not  be  eligible  for  assisted  passages, 
would  be  induced  to  come,  possibly  even  in  associated  groups, 
which  "  would  form,  in  fact,  colonies  within  the  colony." 

But,  in  any  case,  the  committee  insist  Uiat  the  uniform 
price  of  £1  an  acre  is  too  high,  even  according  to  the  "Wakefield 
system.  "  That  price  would  bring  immigrants  to  the  country 
at  the  rate  of  sixteen  to  the  square  mile,"'  and  it  is  pointed  out 

'  This  rockons  the  coat  of  etuih  immigrant  at  £S0.     (It  will  be  remamberod  that 
only  half  the  laad  revenue  was  devoted  to  inimigniCioii. ) 
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that,  in  pastoral  pursuits  at  least,  tlie  land  will  not  support  a 
twentieth  of  that  number,  Tlie  report,  therefore,  recommends 
that  there  shall  be  a  division  of  the  waste  lands  into  classes, 
according  to  their  value,  a  proportionate  minimum  price  being 
set  on  each.     The  actual  recommendations  are — 

1.  Tlie  auidf  and  rockj  scrubs.     Jlininiuin  price  6d,  nn  acre. 

8.  The  uommon  pasture  lauds.     Minimum  price  2s.  Gil.  im  acre. 

3.  Tlie  rich  pasture  lands.     Minimum  price  6b.  an  acre. 

4.  The  alluvial  bants  of  rivers  having  ) 

ncccsa  to  the  uiatketa,  and  the  ricli   J-  Minimum  price  S.\  an  acre. 
brush  lands  aJuitg  the  coast.  J 

It  is  worth  while  to  bear  in  mind  the  purport  of  this 
report,  for  it  first  emboilies  in  definite  terms  the  economic  views 
which  have  played  such  an  important  part  in  the  history  of 
Australia.  Tiie  weaknesses  of  some  of  them  are  very  obvious, 
but  there  is  no  doubt  that  the  recommendation  with  regard  to 
the  immigrants  was  lulmirably  conceived.  If  it  could  have 
been  carried  out,  it  would  both  have  checked  the  influence 
of  inferior  immigrants  and  held  tbe  hands  of  the  great 
capitalists.  Unfortunately  it  is  just  the  class  of  immigrants 
aimed  at  which  is  most  difficult  to  get.  To  the  rich  capitalist 
a  remission  of  passage-money  is  too  small  an  inducement  to  be 
of  much  avaiL  To  the  penniless  labourer  it  is  a  mere  mockery. 
Wliile  the  person  to  whom  it  would  be  a  real  boon,  the  small 
Iradesmau  or  mechanic,  with  a  hundred  pounds  or  so  of  spare 
capital,  is  just  the  man  whom  it  is  most  difficult  to  move.  He 
has  not  enough  means  to  speculate,  he  has  too  much  to  he 
reckless.  To  spend  the  savings  of  years  in  passage-money  seems 
to  him  to  be  a  reckless  tliinwing  away  of  the  hard  earnings  of 
his  labour.  Had  the  scheme  been  carried  into  eflect,  the  patience 
of  Australians  anxious  for  the  speedy  development  of  their 
country  would  have  been  sorely  tried. 

The  report  was,  however,  adopted,^  and  resolutions  founded 
upon  its  conclusions  passed  by  the  Council  and  embodied  in 
the  form  of  an  Address  to  the  Governor,  with  a  request  that 
they,  together  with  copies  of  the  report  and  evidence,  should 
be   forwarded   to   the   Home  government."     But,   before   any 

>  fatal  atid  Proertdingi,  1St3,  n.  231.  Thno  gavcrmneot  ofUciak  coDOurreJ 
in  the  (doptiua. 

■  Ibid.  231,  341.     It  wtU  bo  obaorvcil,  lioirever,  thst  tbe  nnoluttoiu  did  not 
npMt  till*  vSvw  i>r  tbi>  <iuiuniltti<a  t}i*t  the  eiiiplo^eut  of  Iho  Luid  levcmio  for 
[■nrpotM  of  immigratioii  wm  "a  futal  wron^. " 
II 
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reply  could  be  received,  the  Council,  in  the  following  year/ 
appointed  a  second  committee  to  inquire  into  all  grievances 
coiinected  witli  the  lands  of  the  territory,  and  to  teport, 
distinguishing  between  those  which  could  be  redressed  in  the 
colony  and  those  which  could  not.  On  the  20th  August 
1844  the  report  was  laid  before  the  Council'  So  far  aa  the 
Bale  price  of  land  is  concerned,  the  report  confirms  the  views  of 
its  predecessor,  emphasising  its  conclusions  by  recent  evidence, 
and  pointing  out  that  in  almost  every  oUier  British  colony, 
Canada,  Ceylon,  the  Cape,  land  could  be  obtained  by  immigrants 
on  far  easier  terms  than  in  Australia,  while  the  national 
deterrents  from  emigration  to  Australia  were  in  some  respects 
greater  than  anywhere  else.'  The  report  recommends  the  total 
and  immediate  repeal  of  the  5  &  6  Vic  c  36,  and  also  of  so 
much  of  the  Constitution  Statute  as  reserves  the  land  revenue 
from  the  control  of  the  colonial  legislature.*  This  last  re- 
commendation, to  which  it  will  be  necessary  hereafter  to  recur, 
and  which  was  supported  by  a  long  prim  of  historical  evidence, 
perhaps  reveals,  more  cleai-ly  than  anything  else,  the  ultimate 
hopes  of  the  Council  But  these  hopes  were  not  realised  for 
another  decade. 

The  report  was  taken  into  consideration  on  the  13th 
September,^  and,  after  some  debate,  was  adopted,"  by  the  vote  of 
the  elective  members,  the  ministerialists  of  course  voting 
against  it.  A  long  series  of  resolutions  dealing  with  the 
recommendations  of  the  report  was  passed,  and,  accompanied 
by  petitions  to  Her  Majesty  and  both  Houses  of  Parliament,^ 
embodied  in  an  Address  to  the  Governor.'  Meanwhile,  a 
disclaimer  of  the  more  extreme  language  of  the  report,  signed 
by  210  "Members  of  Council,  Magistrates,  Barristers,  Clei^, 
landholders.  Bankers,  Merchants,  Traders,  and  other  Inhabitants 
of  New  SouUi  Wales,"  •  was  presented  to  the  Governor  and 
duly  acknowledged  by  him  and  the  Home  government.^'* 

On  the  5th  August  1845  the  answer  of  the  Home  govern- 
ment to  the  Address  of  1843  was  laid  before  the  Council  by 

>  On  the  SOth  Uaj,  I^Ua  and  ProeMditvjB,  ISlt.  L  p.  19. 

'  IM.  p.  135.  »  Ibid,  vol  U.  p.  126.  '  Ibid.  p.  13S. 

'  ibiit.  vol.  i.  p.  Ell.  •  Hid.  p.  2ia. 

'  Ibid.  vol.  ii.  p.  121.  »  Ibid.  p.  123. 

*  Tolntne  of  ADttrtliui  Papcn.  1SK-18G0  (Melboaroe  ruliUu  Libnrjr). 
"■  "  Ibid.  pp.  3,  J.  ' 


tlie  Governor.'  It  appears  that  in  forwarding  the  address  and 
report  to  the  Secretary  of  State  for  the  Colonies,  Sir  George 
Gipps  had  stated  at  length  his  views  on  the  subject  He 
pointed  out  that  the  action  of  the  Government,  in  raising  the 
mininium  price  to  £1  an  acre,  did  not  commit  the  Government 
to  the  view,  assumed  hy  the  report,  that  all  the  land  in  the 
colony  was  worth  £1  an  acre,  but  merely  to  the  view  that  it 
would  be  better  for  the  present  not  to  sell  land  of  leas  value ; 
that  whereas  the  report  professed  to  deprecate  the  step  as 
prohibitive  of  the  occupation  of  land,  the  real  feeling  of  its 
authors  was  that  it  prohibited  the  sale  of  land.  Upon  this 
latter  point  the  Governor  says  plainly,  "  A  high  minimum  price 
acts  as  an  inhibition  on  the  sale  of  land  which  is  not  worth 
improving ;  and  lands  which  are  destined  to  remain  for  ages 
in  an  unimproved  state  are,  in  my  opiuion,  better  in  the  hands 
of  Government  than  in  the  hands  of  private  individuala  I  am 
not  at  all  prepared  to  admit  that  a  tract  of  unimproved 
country,  say  any  tract  of  ten  thousand  or  twenty  thousand 
acres  of  unimproved  land,  yields,  at  the  present  moment,  more 
profit  to  the  community,  in  the  hands  of  an  individual,  than 
the  same  tract  of  lands  would  in  the  hands  of  the  Government ; 
I  rather  believe  the  contrary  to  be  the  fact." 

The  Governor  also  points  out  that  the  existing  system  does 
not  prohibit  occupation  of  the  Crown  lands,  because  of  the  per- 
mitted squatting  practice,  nor  really  the  sale  of  land  in  reason- 
able qunntitias,  for  there  is  still  much  private  land  in  the 
market.  And  then  he  goes  on  to  hint  pretty  plainly  that 
what  the  Council  wishes  is  a  return  to  the  old  land  boom 
which  lasted  from  1835  to  1841,  when  enormous  quantities  of 
laud  were  forced  on  the  colonial  market,  bought  with  borrowed 
money,  and  then  driven  up  to  fancy  prices  in  the  English 
market  by  judicious  advertisement.  The  Governor  attributes 
the  existing  commercial  depression  of  the  colony  to  the  reaction 
from  that  period  of  speculation.  But  he  frankly  admits  that 
the  report  speaks  the  sentiments  of  a  vast  majority  of  persons 
of  all  classes  in  the  colony.' 

The  Secretary  of  State  took  the  opinion  of  the  Colonial 
Land  and  Emigration  Commissioners,  and  they,  in  an  elaborate 

I  KoiM  and  /Toff'dingt.  18i6,  p.  H. 
*  DmiaUrh  iii  fiill  in  Koto  and  /Vvoriim;^,  1815,  |i.  338. 
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report,  confirmed  the  viewa  of  Sir  George  Gipps,  further  point- 
ing out  that  the  remiaaion  system  recommended  by  the  Council 
waa  practically  unworkable  without  a  return  to  the  old  and 
condemned  practice  of  free  grants,  and  that  the  conclusions  of 
the  Council  upon  the  relationship  of  labour  and  capital  were 
refuted  by  the  fact  that  the  demand  for  labour  in  ^e  colony 
was  as  great  as  ever.' 

Fortified  by  the  opinions  of  Sir  George  Gipps  and  the 
Emigration  Comnussioners,  Lord  Stanley  sent  back  a  decided 
refusal  of  the  requests  contained  in  the  address  The  request 
for  a  transfer  of  the  Land  Fund  contained  in  the  report  he 
barely  alluded  to,  preferring  to  treat  it  as  a  "demonstration." 
But  be  pointed  to  the  enormous  material  progress  made  by  the 
colony  since  the  introduction  of  tba  sale  system,  as  conclusive 
proof  that  it  had  not  failed,  and  he  expressed  his  determination 
to  adhere  to  it  One  thing,  however,  the  Govenunent  would 
do ;  to  remove  all  just  cause  of  complaint,  they  would  enable 
the  squatter  to  purchase  suflicient  land  for  a  homestead,  and 
thereby  render  the  land  beyond  the  boundaries  available  not 
merely  for  pastoral  occupation  but  for  permanent  residence.' 

Whatever  may  be  tbe  opinion  as  to  the  wisdom  of  the 
policy  pursued  by  the  Home  government  on  this  occasion, 
there  can  be  no  doubt  that  it  was  actuated  by  the  best 
motives  and  the  most  careful  consideration.  The  Government 
declined  to  allow  tbe  colonists  of  New  South  Wales  to  treat  its 
vast  area  as  their  private  purse,  it  claimed  a  share  in  the  land 
for  all  the  subjects  of  the  empire,  and  especially  for  the  over- 
crowded populations  of  English  cities.  But  it  also  asserted, 
and  with  obvious  justice,  that  in  supplying  the  colonists  witli 
labour  at  a  low  rate,  it  was  giving  them  the  one  thing  needful 
to  tlieir  real  prosperity.  It  is  clear  that  the  old  days  of 
indifference  to  colonial  atlaira  were  now  over. 

On  the  20th  May  1846  the  Governor  laid  before  the 
Council  two  despatches  from  Lord  Stanley  on  the  subject  of 
Crown  lands.'  The  first  dealt  mainly  with  the  question  of 
squatting,  and  therefore  faUa  to  be  considered  under  another 
hiiad.     It   is,   however,  worthy   of  notice   that    tbe   despotcli 


'  Report  in  VUa  aiuJ  Pneadin^,  384!,  p.  S3S. 

'  IhHiMilcli  pruiUii  iu  fntet  and  Pnaedinyg,  18*5,  ji,  342. 

'  Volf»  »iul  Prver-tdingi,  1849,  vol,  i.  p.  13. 
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approves  of  a  measure  recently  introduced  into  the  Houae  of 
Commons  with  the  object  (amongst  other  things)  of  declaring 
the  Crown's  right  to  grant  land,  reserving  the  minerals  or  a 
royalty  thereon.'  This  was  the  beginning  of  a  subject  which 
was  afterwards  to  prove  very  important  The  second  despatch 
was  in  reply  to  the  resolutions  of  llih.  September  1S44,* 
and  ia  also  concerned  almost  entirely  with  the  squatting 
question.^  On  the  2d  June*  the  Council  addressed  the 
Governor  for  a  return  of  al!  correspondence  between  Uie 
executive  and  the  Surveyor- General,  since  the  date  of  the 
last  returns,  relative  to  the  alteration  in  the  upset  price  of 
land."  On  the  10th  September  this  correspondence  was  laid 
before  the  Council  and  proved  to  be  very  short,  showing 
merely  that  the  Governor  had  adopted  the  advice  of  a  sub- 
ordinate with  regard  to  the  size  and  minimum  price  of 
suburban  allotments."  On  the  25th,  on  tlie  motion  of  Mr, 
Robert  Lowe,  the  Council  adopted  a  series  of  resolutions  con- 
demning the  raising  of  the  minimum  price,  and  affirming  the 
principle  that  the  minimum  upset  price  of  land  ought  to  be 
reduced  to  a  sum  not  exceeding  its  value.'  It  is  noticeable, 
however,  that .  Mr.  Lowe  had  only  a  bare  majority  on  this 
occasion. 

Still  the  matter  waa  not  allowed  to  drop.  On  the  23d 
July  1847  a  committee  of  the  Council  was  appointed  to 
inquire  into,  and  report  upon,  what  ought  to  be  the  minimum 
"  upset  price  or  prices  of  land  in  the  various  counties  and 
districts  of  New  South  Wales."*  On  the  13tb  August  the 
Council  addressed  the  Governor  for  a  return  of  "  all  Acta  and 
Bogolations  of  the  Government — Home  as  well  as  Colonial — 
aOecting  Crown  lands,  either  as  regards  their  sale  or  occupa- 
tion, since  the  abolition  of  free  grants  in  1831,"*  In  answer 
to  thifl  address  the  Council  received  (on  the  9th  September)  a 
roost  valuable  rL-tum,  in  which  many  documents  affecting  the 
question,  wliicli  can  scarcely  l»e  seen  elsewhere,  are  sot  out  at 
length."     On  the  24th  September  the  answer  of  the  Secretary 

>   Totm  aiul  Proeteditigt,  1S40,  vol.  i.  p.  fit  (copy  of  bill  enclosed). 

•  AiOf,  p.  68.  '  yatet  aind  Pnxecdiiigt,  1840,  vol.  L  p.  6G. 

•  Ibid.  p.  84.  '  Jbid, 

•  Ibid.  vol.  IL  p.  249.  »  Ibid,  p,  49, 


'  y^liMand  Frtxxcdinij:  1847,  vol.  L  p.  129. 

•  /wt  p.  ass. 


»  /8M.  p.  1«1. 
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of  State  to  the  resolutions  of  1846  '  wai3  laid  before  the 
Council.*  The  answer  merely  adhered  to  the  foiiner  position.^ 
On  the  28th  the  report  of  the  new  committee  was  presented* 
It  is  extremely  lengthy,  and  in  its  general  features  can  best 
be  described  as  one  prolonged  grumble.  It  fails  to  meet  the 
maiu  ai^uraeiit  of  Sir  George  Gipps  and  the  Home  government, 
and  is  valuable  only  for  one  suggestion,  and  for  the  evidence 
which  it  affords  of  the  appearance  of  a  feeling  on  two  distinct 
points,  one  of  which  provetl  afterwards  of  some  consequence. 
The  committee  point  out  that  the  high  selling  price  of  land, 
combined  with  the  greater  security  recently  given  to  the 
squatters,  will  tend  to  make  the  squatting  interests  ao  per- 
manent and  powerful  as  to  be  a  source  of  danger  to  the  com- 
munity. No  one  being  anxious  to  buy  the  squatting  lands  at 
£1  an  acre,  the  squatters  will  remain  undisturbed  imtil  they 
acquire  a  moral,  if  not  a  legal  title  to  their  lands,  by  pre- 
scription. The  jealousy  of  the  great  squatters,  now  beginning 
to  manifest  itself,  is  clearly  indicaterl  by  the  report,  which  also 
betrays  some  ill-feeling  against  South  Australia  as  the  model 
colony,  to  gratify  whose  doctrinaire  founders  the  price  of  land  in 
New  South  Wales  must  he  maintained  at  a  prohibitive  price.'' 

After  this  report,  upon  which  no  decided  action  seems  to 
have  been  taken,  there  was  apparently  a  lull  in  the  storm, 
broken  only  by  the  presentation  of  occasional  petitions."  The 
report  was  duly  sent  home,  and  on  the  22d  May  1849  the 
answer  of  the  Secretary  of  State  arrived.'  Earl  Grey  stands 
by  his  former  position,  maintaining  that  the  experience  of 
Canada  and  Western  Australia,  where  unrestricted  land  aliena- 
tion has  been  allowed,  proves  clearly  the  superiority  of  the 
restrictive  system,  pointing  out  that  the  reduction  in  the 
amount  of  the  Crown  land  sales  in  Inter  years  has  only  been 
natural  and  perhaps  desirable,  as  private  individuals  take  the 
place  of  the  Government  in  the  land  market',  and  hinting  that 

'  A)iU^  |K  101.  '  Voles  and  Fraeaditigs,  1847,  vol.  i  p.  216. 

'  Cojiy  in  iWii.  p.  507.  *  Ibid.  p.  219. 

*  E«port  on  yota  and  Prt>atdinff»,  1S47,  toI.  iL  p.  E13.  (It  was  niggoitcd 
thai  •  mluctioo  of  the  minimuni  njiMt  price  in  N.  3.  Wolei  would  li>ve  drawn 
awny  imnii^rBlion  from  Soutli  Austnlis.) 

"  E-g.  2Sth  Sopt  1847,  Liverpool,  yUa  ami  Preceedi'^ji,  1847,  vol.  i.  p.  731. 
2Bth  April  1B18,  QuMobsfan,         ,,  ,,  1S4S,  |i.  SBG. 

24th  Nov.  1848,  Yws,  Volitmp  of  AnstnOian  Pspcn,  1S44-ISS0. 
=   rofc*  «."(  rro.-(«lmji,  ISie,  voL  i.  J.,  Ifl. 


the  osseitioD  of  the  report,  to  the  efTect  that  the  raising  of  the 
price  has  almost  annihilated  land  speculation,  is  a  matter  for 
congratulation  rather  than  regret.'  Accompanying  Earl  Grey'a 
despatch  ia  a  long  letter  from  the  Emigration  Commiasionera, 
who  repudiate  very  warmly  the  suggestion  that  the  policy  of 
the  5  &  G  Vic.  c.  36  was  influenced  by  the  South  Australiau 
Conunissioners  (whose  commission  was  cancelled  before  the 
Act  was  passed),  and  who  answer  in  detail,  in  much  the  old 
strain,  the  various  allegations  of  the  committee.  The  objection 
that  the  combined  i>oHcy  oE  the  Sale  and  Squatting  Acts 
encourages  dispersion  and  tends  to  confirm  a  squatting  into  an 
owning  title,  they  meet  by  pointing  out  that  these  evils  existed 
before  the  new  policy  came  into  force,  will  be  checked  by  the 
powers  reserved  to  the  Crown,  and  are  even  now  made  a  source 
of  revenue.' 

Meanwhile  a  new  and  interesting  phase  of  the  Land  Ques- 
tion had  appeared.  On  the  29th  March  1848  there  had  been 
issned  a  new  set  of  Land  Regulations,'  made  in  pursuance  of 
an  order  of  tlie  Privy  Council  of  the  9tb  March  1847,*  which, 
though  primarily  dealing  witli  the  squatting  question,  were 
also  concerned  with  the  purchasers  and  grantees  of  Crown 
lands.  Tliey  provided  that  the  holders  of  purchased  lands 
within  the  settled  districts  should  be  entitled  to  pasture  their 
stock,  free  of  charge,  on  any  vacant  Crown  lands  immediately 
contiguous  to  their  respective  properties,  but  without  the  power 
of  erecting  any  building  or  enclosure,  or  of  clearing  or  culti- 
vating any  portion.*  But  the  permission  was  to  carry  no  exclu- 
sive riglit,  merely  a  right  of  conimou^e  with  other  persons, 
and  was  to  give  way  at  once  before  any  more  permanent  purpoaa 
for  which  the  lands  might  be  required." 

Moreover,  the  holders  in  fee-simple  of  any  land  within  the 
settled  districts  are  to  be  allowed  to  obtain  leases  of  adjacent 
vacant  Crown  lands,  to  the  extent  of  their  own  holding,  but 
not  less  than  640  acres,  at  a  fixed  price  of  ten  shillings  per 
section  of  640  acres.'  If  there  are  two  or  more  claimants 
they  must  agree  among  themselves  or  (where  there  are  only 

'  Copy  of  d«»l>»tc)i  in  rala  nnil  FriwMitigii,  1849,  vol.  i.  ji.  491, 
»  /bid.  p.  483.  '  Oov.  OaxOf,  1848,  29Ih  Maroh. 

•  Copy  in  Gov.  (haiUe,  1847.  p.  1071,     The  order  itwslf  ww  famiJwl  on  the 
Act  B  *  10  Vie.  c,  101,  at  which  mora  niinu. 

•  ReguUtioRn,  S  2.  '  IbUi.  g  8.  '  Ibid.  %  IB. 
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trro  rivals)  mbmit  to  an  artatratkn,  or  the  leases  vill  be  put 
tip  to  auctojoo  m  tLe  saiDe  waj  as  tbc^se  to  which  there  is  no 
pre-irmptive  claim}  These  BegnlatioriB  do  not  Epecify  the 
length  or  tenzis  <if  such  pre-empdre  h^Bes,  but,  by  inference,* 
ve  nuay  asfnuoe  that  thej  were  annnalj  for  pastoral  purposes 
oul}%  and  carried  no  ii^bt  to  claim  compensation  for  improre- 
luHuXa^  Holders  of  granted  lands  on  which  the  quit-rents 
Ixave  Y>een  redeemed  are  to  be  deemed  purchasers  for  purposes 
of  ihh  K^es^ndations ;  vrhere  the  quit-rents  are  not  redeemed, 
they  stand  on  the  footing  of  grantees — 1>.  are  not  entitled  to 
free  commonage,  but  have  a  pre-emptive  right  to  leases  to  the 
extent  ^4  their  granted  lands.^ 

It  will  be  oljserved  that  these  Begulations,  whilst  pro- 
viding a  commonage  [f^^^ure  for  the  small  landholders,  do 
not  make  any  provision  for  a  several  or  separate  pasturage  for 
any  one  whose  holding  is  less  than  640  acres.  The  claims  of 
these  fiersons,  however,  received  attention  later  in  the  year, 
when  the  Government  and  the  Surveyor-General  between 
them  devise^l  a  plan  by  which  each  smaller  portion  sold  ^  was 
Hiirr<}unthA  by  a  belt  of  reserve,  bounded  by  section  lines  or 
streams,  descriWl  as  "a  sort  of  commonage,"  but  really 
arrangf^l  as  small  severalties.^ 

Once  more  the  whole  question  was  considered  by  a 
committee  of  the  O^^uncil,  ajipointed  on  the  12th  June  1849.^ 
Mr  lUAnsri  I/>we  was  again  chairman.  On  the  3d  October* 
another  lengthy  report  was  brought  up,  which,  after  combat- 
ing at  gn^t  length  and  with  much  acrimony  the  various 
arguments  of  the  Home  government,  finally  agreed  with  all 
tlioHij  argunKjnts  in  principle,  but  differed  from  them  in  the 
nitttUjr  of  apph'cation.  The  contention  of  the  committee  now 
is  thai  the  suggesierl  price  of  five  shillings  an  acre  will  do  all 
tlittl  the  existing  price  of  £1  is  supposed  and  desired  to  do, 
while  it  will  allow  a  moderate  sale  of  land,  and  put  a  stop  to 

'  §  10.  «  §  4.  »  §  21. 

*  T\ni  qiicttlon  wan  rendered  imjiortant  by  the  practice  then  recently  intro- 
iliirml  of  Mjlling  **HiHicia\  Country  Lots"  of  twenty  to  thirty  acres  to  smaU 
farfiiiirN. 

»  f^uU  luttor  to  Surveyor-General,  VoUs  and  Proceedings,  1849,  vol.  L  p.  816. 
Hm  r«)f«fronoe  to  this  plan  in  Regulations  of  21st  November  1848,  Gov,  OazetU, 
24th  KovoDiW  1S4S. 

*  VoUi  and  Proeeedingi,  1849,  toL  L  p.  57.  '  Ibid.  p.  289. 
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the  encroachments  of  si^uattei's.  "  Thus  the  colonists  are  at 
is3ue  with  the  Home  government,  not  on  a  question  of 
political  or  economical  science,  but  on  the  exchangeable  value 
of  a  commodity  regulated  by  local  circumstances,  of  which 
the  most  ordinary  intelligence  on  the  spot  must  necessarily 
be  a  better  judge  than  the  most  enlightened  statesman  in 
Europe.' 

The  contention  of  the  committee  being  thus  stated  in  a 
nutshell,  we  can  test  its  validity  ui  a  very  simple  way.  Tlie 
committee  aryue  that  the  price  of  £1  an  acre  is  not  merely 
restrictive,  but  prohibitory,  and  that  five  shillings  is  the  fair 
value."  Turning  to  the  figures  quoted  in  the  report  itself,  we 
find  tlie  following  facts — 

1.  That  the  miBiag  of  the  mimmum  price  from  five  ahillinga  to 
twelve  shilJingB  in  1839  appnrently  reduced  the  sales  from 
465,000  auree  (1838)  to  364,000  (1839),  lut  that  the  sales  in 
1840  rose  ngam  to  527,000  acres. 
S.  That  the  introduction  of  a  jixxA  price  of  £l  an  acre  at  Port 
PhiUip  in  IB41  woB  followed  by  a  iitl!  to  117,000  acres  in  the 
same  year.  But  it  :a  necessary  to  observe  that,  while  the  sales  in 
Port  Phillip,  where  alone  tiie  change  worked,  fell  from  83,000 
acres  (1840)  to  40,000  (1841),  or  a  decrease  of  about  41  per  cent, 
in  the  Sydney  district,  v^terc  llure  wai  nu  change  at  all,  they  fell 
from  444,000  acres  (1840)  to  68,000  (1841),  or  a  decrease  of 
about  600  per  cent.  Evidently  the  change  was  due  to  something 
else  than  the  alteration  of  priue.^ 

3.  That  in  epite  of  the  reetoi-ation  of  the  twelve  ehilliugB  minimum  in 

Port  Phillip  in  1843,  the  total  land  sales  of  the  colony  fell  again 
from  117,000  acres  (1841)  to  44,466  acres  in  1842. 

4.  Tliat  on  the  general  raising  of  the  minimum  price  to  £l  an  acre, 
in  1643,  the  sales  fell  again  to  11,000  acres  in  that  year,  and  to 
7000  in  1844.  £nt  this  was  the  lowest  point.  In  spite  of  the 
moiatenanci^  of  the  high  price,  the  soles  rose  in  1S46  to  18,000 
acres,  to  27,000  in  1846,  and  to  62,000  in  1847,  when  the 
proUista  of  the  Council  were  loudest  They  had,  however,  fallen 
again  to  47,000  acres  in  1848,* 

It  seems  quite  safe  to  draw  two  inferences  from  these 
facts :  first,  that  other  causes  than  the  amount  of  the  minimum 
price  had  a  great  etTect  on  the  quantity  of  land  sold ;  second, 
that  the  fixing  of  the  minimum  price  at  £1  an  acre  did  not  pro- 
hibit the  sale  of  Crown  land. 

'   Volaaad  Proetntingt,  18(9,  vol,  ii,  p,  653.  *  IbiH.  p.  652. 

*  Th*  Docnmary  intnctnatioa  «s  to  tlia  Port  PhUli[i  bgiirea  is  takon  from  tlie 
Uhlo  in  tho  Vietarian.  Year  Book.  1887.88. 

*  See  lummary  iu  Votes  and  Friyx^ingt,  1819,  vol.  ii.  p.  6<9. 
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Nevertheless  the  repoit  was  duly  sent  home,  only  once 
more  to  receive  an  emphatic  refusal  from  the  Secretary  of 
State,  founded  upon  another  confirming  oiiinion  of  the  Emi- 
gration Commissioners.^ 

B.  SQUATTING. 

We  turn  now  to  consider  the  second  division  of  the  land 
question — the  subject  of  squatting. 

On  the  13th  September  1843  Port  Phillip  District  was 
subdivided  into  four  squatting  districts  for  the  purpoeea  of 
the  Squatting  Act*  tlieae  four  replacing  the  old  pair  proclaimed 
on  the  Ist  July  1840.^  The  four  districts  were  named  re- 
spectively the  Gipps  Land,  Murray,  Western  Port,  and 
Portland  Bay  districts.  The  two  new  districts,  Murray  and 
Gipps  Land,  were  mainly  carved  out  of  the  old  Western  Port 
district  of  1840,  so  that  it  would  appear  that  squatting  was 
then  being  pushed  in  northern  and  easterly  directions.  But 
on  the  9th  November  1846  the  fifth  district  of  Wimmera  was 
added  in  the  north-west.^  Perhaps  a  safer  estimate  of  the 
increase  of  squatting  pursuits  may  be  obtained  from  a  Return 
presented  to  the  Council  in  pursuance  of  an  Address  dated  the 
3d  October  1843.*  The  Return  shows  that  the  receipts  from 
fees  paid  to  the  Commissioners  of  Crown  lands  in  the  Port 
Phillip  District  rose  fi-om  £10  :  3  :  6  in  1839  to  £40  :  16  :  6 
in  1840,  to  £139  :  12a.  in  1841,  and  to  £190  in  1842," 

But  proportionally  large  as  the  increase  had  been,  it  was 
clear  that  the  actual  amounts  received  were  ridiculously  small, 
No  returns  as  to  the  extent  and  stock  of  the  squattmg  stations 
in  Port  Phillip  at  this  date  are  to  hand,  but  in  New  South 
Wales  proper  nearly  700  stations  in  the  year  1840  paid  just 
£fi0  for  hcense  fees,  while  the  800  of  1841  only  yielded  a 
third  of  that  sum.^  As  the  total  acreage  in  the  stations  of 
1841   included  9000   acres   under  actual  cultivation,  it  was 

'  Volnmo  of  AiiBtraiian  pspora,  1814-1860. 

'  Vic  No.  7  [N.  S.  W.)  '  Oov.  OaeclU  of  ihut  date  (N.  S.  W.) 

*  Qov.  OaxOU,  1848,  p.  IWl.  »  FoUi  and  Prvaedingt,  1843,  p.  1H. 

*  lUd.  1843,  p,  403. 

'  Ibid.  {1.  464.  Later  statistics  shon  tlut  in  tlie  Murray  liiBtrict  in  1644  one 
9(]iutt«t  lield  610,000  Kcrea  under  one  £10  licenao,  anoihir  KS.OOD,  two  othora 
77,000  each.  In  the  Gipps  Lanil  dutrict  the  ram  were  smaller,  the  iaigest  lieing 
G4,000  urea.  But  the  tmaliaC  bolillDg  ander  one  liceuae  wna  1300  acrea.  (Cf. 
VoUt  and  Proeetdinga,  IS44,  vol.  i.  pp.  072,  673.) 
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clear  that  the  squattera  were  getting  agricultural  laud  at  about 
Svepence  an  acre  rent,  without  reference  to  the  vast  pastoral 
tracta  occupied  by  them,  which  were,  liowever,  covered  by  the 
stock  tax.  It  should  be  observed  that  the  proceeds  both  of 
the  licence  fees  and  the  stock  tax  went  into  the  general 
revenue. 

It  seems  to  have  been  the  practice,  under  the  existing 
squatting  Regulations,  to  grant  a  £10  licence  which  enabled 
B  licensee  to  oceiipy  any  number  of  runs  without  other 
permission.'  To  remedy  this  abuse,  new  Regulations  were 
issaed  on  the  2d  April  1844  which  required  that  a  separate 
licence  should  be  taken  out  for  each  station,  that  no  station 
should  exceed  in  area  twenty-five  square  miles,  unless  the 
Crown  Land  Commissioner  should  certify  that  the  stock  carried 
upon  it  required  more,  and  that  blocks  of  laud  seven  miles 
apart  should  be  considered  separate  stations.* 

But  the  matter  evidently  required  further  treatment.  On 
the  one  hand  it  was  necessary  to  protect  the  public,  whose 
land  would  be  diminished  by  any  permanent  interest  given  to 
the  squatters ;  on  the  other,  it  was  most  desirable  that  the 
squatters  should  be  encouraged  to  improve  and  civilise  some- 
what smaller  tracts  of  country  instead  of  roaming  over  vast 
areas. 

Accordingly,  on  the  13th  May  1844,"  the  Governor  an- 
nounced that  he  had  sent  home,  in  the  "General  Hewitt," 
certtun  recommendations  to  Her  Majesty's  Government  on  the 
subject.     His  principal  suggestions  were  as  follow — 

J.  To  allow  a  Bquatter,  after  five  years'  occupation,  to  piircbase  the 
fec-tiinple  of  not  more  than  320  acreu  of  his  run  at  a  miuimnm 
price  of  £1  an  acre,  subject,  however,  to  a  deductioa  for  improve- 
mvnts  effected.'* 

S.  To  guarantee  such  a  purchaser  undieturbed  poaseseion  of  his  run 
for  a  further  term  of  eight  years,  upon  renewal  of  the  annual  £10 
licence. 

3.  To  alloH'  at  the  cnil  of  nich  eight  yeata  a  further  purchase  of  3S0 


'  Cr.  correitpoudeiKW  in  Vata  atul  Proeefdinga,  1St4,  vol.  i.  pp.  StS-674. 

•  Oat.  Oiam,  1PM,  2A  April. 

*  Sydnqi  ifornivg  Herald,  IStli  Mny  1S44,  anil  FoltM  nW  FraatdiTiigi,  IS44, 


ml.  <L  Ik  142.     The  ihip  niled  on  the  3J  April. 


*  The  lanil  tnu  ti>  be  put  up  tn 


HI  crtditol  to  the  ii'[Uatter. 
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io8  THE  LAND  QUESTION  part  it 

acres  on  similar  terms,  with  a  farther  guarantee  for  eight  years, 
and  so  on. 
4.  If,  however,  the  squatter  is  outbid  at  auction,  the  purchaser  of  the 
homestead,  whoever  he  may  be,  is  to  have  the  rest  of  the  run. 

The  policy  of  the  recommendations  is  not  very  clear.  If 
it  were  to  discourage  monopolists  and  encourage  settlers  with 
moderate  capital,  it  is  obvious  that  the  provision  for  sale  by 
auction  would  singularly  defeat  the  Governor's  object  This 
provision  would  also  deprive  squatters  of  the  security  which 
the  recommendations  apparently  intended  to  give  them,  by 
making  it  uncertain  for  any  man  whether  he  would  not  be 
turned  out  of  his  run  at  the  end  of  eight  years,  with  his  remote 
320  acres  of  purchased  land,  valuable  only  as  an  adjunct  to 
his  run.  left  worthless  on  his  Lands. 

It  is  not  a  surprise,  therefore,  to  find  that  both  these 
recommendations,  and  the  preceding  Eegulations  of  the  2d 
April  1844,^  were  exceedingly  impopular.  Nineteen  petitions, 
comprising  6500  signatures,  are  said  to  have  been  presented 
against  them.^  Meetings  to  denounce  them  were  held  through- 
out the  colony,^  including  one  at  Melbourne,  where  it  was 
determined  to  form  a  society  of  stockholders  for  the  protection 
of  pastoral  interests,  to  be  called  the  "Pastoral  Society  of 
Australia  Felix."*  Written  opinions,  many  of  them  extremely 
long,  were  sent  to  the  Land  Committee  of  the  Council  then 
sitting,  from  all  parts  of  the  colony,  by  well-known  settlers. 
Most  of  these  opinions  are  decidedly  unfavourable  to  the  new 
policy  but  not  all.  A  notably  brief  and  emphatic  communica- 
tion from  Mr.  S.  G.  Henty  of  Portland  ^  approves  of  all  the 
new  Regulations  except  that  which  provides  that  stations  seven 
miles  apart  shall  be  deemed  separate. 

The  report  of  the  committee  of  1844^  also  emphatically 
condemned  the  new  regulations  as  "not  only  oppressive  in 
their  details,  but  absolutely  impracticable  in  their  original  con- 
ception." ^  But  the  main  objection  of  the  committee  seems  to 
have  been  of  a  legal  rather  than  an  economic  character.  They 
strive  earnestly  to  show  that  the  Eegulations  are  ultra  vires. 

1  Ante,  p.  107. 

•  Votes  and  Proceedings,  1844,  vol.  ii.  p.  141.     See  the  petitions  in  full,  ibid, 
pp.  1-40.  '  Ibid.  p.  361  et  seq. 

«  Ibid.  p.  367.  »  Ibid.  p.  846. 

•  Ibid.  1844,  voL  u.  p.  126.  '  Ibid.  p.  129. 
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"  Either,"  tliey  say  in  effect,  "  the  Squatting  Act '  was  invalid 
as  a  fraud  upon  the  Imperial  Statute,  1  Vic.  c  2,  by  which 
the  territoriftl  revenue  of  the  Crown  was  given  up  to  the  Con- 
solidated Fund  in  return  for  a  Civil  List,  or  the  Regulations  are 
unconstitutional  as  attempting  to  mse  taxation  without  parlia- 
mentary grant.  The  stock  tax  ia  provided  for  by  the  Squatting 
Act.  but  the  alteration  in  tlie  system  of  licences  is  a  new 
taxation." 

The  answer  to  this  contention,  which  is  supported  by  a 
good  deal  of  rather  unsound  constitutional  learning,  is  simply 
this :  that  the  licence  fees  were  not  imposed  under  the  Squatting 
Act,  which  merely  alludes  to  and  recognises  the  right  of  the 
Crown  to  grant  licences,  and  expressly  saves  the  rights  of  the 
Crown  in  all  respects.^  The  licence  fees  were  not  taxation, 
but  rent.  Thougli  they  were  paid  into  the  colonial  exchequer, 
they  really  belonged  to  the  Land  Fund,  which  was  then  part 
of  the  Consolidated  Fund  of  the  empire,  though  by  the  English 
parliament  allotted  to  particular  purposes.  The  only  authority 
entitled  to  complain  of  the  Governor's  action  in  the  matter  was 
the  English  parliament.' 

In  the  year  1846  came  the  despatch  of  Lord  Stanley,* 
enclosing  the  draft  of  a  bill  proposed  by  Mr.  Hope,  and 
stating  the  views  of  the  Home  government  upon  the  subject 
The  objects  of  this  policy  are  stated  by  Lord  Stanley  to  be  the 
rendering  available  of  the  waste  lands  of  the  colony  for  pastoral 
purposes,  with  a  due  regard  to  the  ulterior  interests  of  the 
comninoity.  These  objects  it  is  proposed  to  effect  by  authoris- 
ing the  Governor  to  grant  either  annual  occupation  licences  or 
leases  for  not  more  than  seven  years,  which  leases  are  to  be 
granted  without  competition  to  persons  who  have  been  in  occu- 
pation of  their  runs  for  five  years,  hut  in  other  cases  after 
bidding  at  auction.  Occupation  under  licence  is  not  to  give 
any  right  as  against  the  Crown,  but  lessees  will  of  course  be 
aaremovable  during  the  existence  of  their  terms."     The  bill 

>  a  Vic.  No.  27  (N.  8.  W. )  '  JS  2  wid  2i!. 

•  Tunportry  «tt«ngomeulfl  were  mido  by  RcgulBlioni  cf  tlu  lOtli  July  MH 
(Oov.  Omtttr,  llth  July  18'I5). 

•  Copy  ill  V.  nvd  P.,  1848,  Tol.  i.  pp.  58-85. 

•  n  t  Uiri  7  o(  bill  in  f'olt4  anii  Protrcdinfft,  1840,  voL  i.  pp.  82  ud  S3.  Tlie 
flnt  wction  ulio  providi^s  IhaC  tlie  nvitBion  may  not  b«  sold  by  tlia  CtQvm  with- 
out tha  FOitiDDt  of  tliii  Rxistiiig  ht^e. 
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contemplates  the  granting  of  licences  without  fee,  but  licensees  on 
such  terms  are  to  pay  an  annual  agistment  charge  not  exceeding 
one  penny  for  each  sheep,  or  threepence  for  each  horse  or  head 
of  cattle,  to  be  fixed  by  Order  in  CoancU,  or  by  the  Governor 
and  his  Executive  Council'  Moreover,  the  Governor  is  to  have 
power  to  reserve  all  the  minerals  in  any  grant  or  lease,  or  a 
royalty  for  the  working  thereof.*  It  is  expressly  provided  that 
all  proceeds  from  licence  fees,  agistments,  rents,  and  royalties 
shall  form  part  of  the  Land  Fantl,  in  the  same  manner  as  sale 
proceeds  under  the  5  &  6  Vic  c.  36.^ 

Meanwhile  the  Kegulations  of  1844  had  created  a  feeling 
of  discontent  which  was  about  to  break  out  into  open  fiame. 
The  existing  Squatting  Act  (2  ^'ic,  No.  27)  had  been  only 
temporary,  and  had  been  renewed  with  amendments  in  1841 
by  the  5  Vic.  No.  1.  This  renewal  was  about  to  expire  oa 
the  30th  June  1846.  A  strong  party  io  the  Council  had 
made  up  its  mind  to  prevent  its  re-enactment,  and  the  Governor, 
warned  of  the  approaching  storm,  had  been  obliged  to  instruct 
the  Crown  Land  Commissionera  *  to  inform  the  men  of  the 
Border  Police  that  it  was  quite  uncertain  whether  the  Govern- 
ment would  have  the  funds  to  continue  their  services  after  the 
30th  June.  The  anticipated  result  happened,  Wlien  tlie 
Colonial  Secretary  moved  °  the  first  reading  of  the  renewing  bill, 
his  motion  was  defeated,  after  a  narrow  division,  by  an  amend' 
ment  which  substituted  for  it  an  Address  to  the  Governor."  Tlie 
Address  declined,  on  the  legal  gi-ounds  stated  in  the  report,^ 
to  renew  the  Squatting  Acts,  hut  offered  on  the  part  of  the 
Council  to  co-operate  in  organising  a  police  for  the  squatting 
diatricta,  on  the  understanding  that  the  police  was  not  used  for 
collecting  Crown  revenue.  The  Address,  when  presented,  cajne 
very  near  producing  a  passage  of  arms  between  the  Governor 
and  the  Council,  but  the  danger  was  happily  averted.^ 

Still  the  great  difficulty  remained.  Was  the  Border  Police 
to  I>e  disbanded  ? 

Before  the  close  of  the  first  session  of  1846  the  Governor 
made  a  suggestion.     Owing  to  the  increased  productiveness  of 

'  8  S-  '  S  2.  ■  S  «■ 

*  Sve  circaUr  letli^r  of  Sd  April  1814  in  Vola  and  tVoeeaiinfp.  1840,  vol.  i. 
^  U4T.  •  Oil  tbo  3d  JuD<i  1846,  ibid.  p.  87. 

*  ^la  and  Proeadiagt,  lS4fl,  to).  L  p.  &9.  '  Antr,  y.  100. 
■  imA  Prot^tdin^,  184B.  vol.  i,  p.  48. 
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the  Block  tax  during  the  preceding  two  or  three  years  there 
was  B  considerable  surplus,  about  £17,000,  from  the  funds 
devoted  to  the  mointeuance  of  the  Border  Police.  This  sum 
the  Cioveraor  proposed,  with  the  concurrence  of  the  Council,  to 
expend  in  continuiug  the  force,  at  least  for  a  short  time.  But 
there  was  another  difficulty.  Of  this  £17,000  about  £14,000 
came  from  the  squatting  districts  of  Port  Phillip  alone,  and 
the  Governor  did  not  think  it  right  in  these  cii'cumstances  to 
use  the  whole  aa  a  general  fund  for  the  colony.  He  proposed, 
therefore,  to  expend  the  £14,000  on  the  four  squatting  districts 
of  Port  Phillip.1 

Time  and  reflection,  however,  brought  wisdom.  On  the 
12th  June  the  Council  adjourned  for  six  weeks,  in  no  very 
placid  state  of  mind.*  The  Governor  had  not  ventured  to  in- 
clude the  Border  Police  in  his  regular  estimates  for  the  year 
1847.'  'When  the  Council  met  for  the  second  session,  on  the 
8th  September,*  Governor  Gipps  had  been  succeeded  by  Sir 
Charles  Fitz  Eoy,  and  all  was  politeness  and  amiability.  The 
new  Governor  promptly  presented  additional  estimates,  wliich 
included  the  large  sum  of  £22,300  for  the  expenses  of  the 
Border  I'olice,  but  proposed  to  charge  the  strict  expenses  of  the 
Commissioners  (amounting  to  £5000  odd)  upon  the  Crown 
revenues.^  How  much  can  be  won  by  a  little  suavity !  The 
estimate  went  through  without  a  shade  of  alteration,* 

But  the  long-expected  statute  did  not  arrive,  and  the  new 
Governor  had  to  make  such  temporary  provision  as  he  could  for 
the  squatting  question.  By  Regulations  of  30th  June  1846' 
the  temporary  rules  of  Sir  George  Gipps  were  adopted  for 
DDOther  year,  before  the  expiring  of  which  it  was  anticipated 
that  Mr.  Hope's  measure  would  have  become  law.  On  the 
26th  June  1847*  the  Legislative  Council  received  the  long- 
looked-for  statute,  together  with  the  draft  of  a  proposed  Order 
in  Council  to  be  made  under  it.  The  Act  in  question  is  the 
9  &   10  Vic.  c  104,  which  is  very  much  simpler  tlian  Mr. 

'  VvU*  mut  I'mcmiingt,  184fl,  vol.  i,  p.  leS. 

'  llnd.  p.  tl.  TIiCTo  were  omina  of  diacoutcnt  othor  tliau  the  8(|nattiiig 
qBOdJon.  He.  Lowi'  lixl  earned  it  rmoluUon  to  addiwwi  Hor  M^i«ty  iii  favour 
oFa  trfiirni  iii  t lie  colonial  il"[«rtmciit,  ibul.  p.  SC, 

»  or  aSUi  M«y  18*8,  ibid.  p.  136.  *  lUd.  vol.  ii.  ji.  1. 

*  TIM.  pp.  199,  203,  SM. 

•  Ibid.  \x  09,  KnolDtioii  29.  '  Copy  in  0.  0..  3d  July  ISlfl. 
■   K<*u  Mui  rrocfclingi,  18*7,  VoL  i.  \>.  40.  ' 
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Hope's  bill  of  the  previous  year.^  It  leaves  the  question  of 
minerals  untouched,  and  merely  authorises  the  Crown  to  grant 
leases  of  or  licences  to  occupy  any  of  its  waste  land  in  Australia 
for  any  period  not  exceeding  fourteen  years,  and  to  reserve  any 
rent  or  other  return  therefrom,  the  pecuniary  proceeds  of  such 
reservation  to  go  to  the  Land  Fund  provided  by  the  5  &  6 
Vic.  c.  36.^  All  minor  points  are  to  be  provided  for  by  Order 
in  Council,  except  that  no  such  Order  may  authorise  the  sale  of 
lands  otherwise  than  under  the  Act  of  1842,  except  in  the 
single  cose  of  sale  to  occupants  under  pre-emptive  right,  and 
even  then  the  sale  is  not  to  be  for  less  than  the  regular 

tTiinirniiiii  price.' 

The  draft  of  the  proposed  Order  accompanying  the  Act  is 
very  important,  but  as  its  provisions  were  almost  exactly 
repeated  in  the  actual  Order  of  nest  year,  it  wiU  be  more 
convenient  to  notice  the  differences  in  our  analysis  of  the 
latter  document  Of  course  the  draft  of  1346  only  acted  as 
an  indicator. 

On  the  13th  August  1347*  Mr.  Lowe  carried  an  address 
to  the  Governor  for  a  return  of  licensed  stations  beyond  the 
settled  districts,  and  on  the  4th  April  1843  the  return  was 
laid  before  the  Council.*  An  additional  statement  was  supplied 
on  the  9th  May,*  and  from  these  documents  we  gather  that 
there  were  in  tlie  Port  Phillip  squatting  districts,^  in  the 
year  ending  30th  June  1848,  901  licensed  stations,  with 
a  total  area  of  30,000  square  miles,  and  a  total  stock  of 
upwards  of  3,000,000  head.  These  stations  were  in  the  hands 
of  822  persona,  ao  that  the  aggregation  of  runs  was  not 
serious.  On  the  other  hand,  the  tendency  to  form  very  large 
runs  was  obvious.  Of  the  total  number  of  901  more  than 
two-tliirds  contained  upwards  of  10,000  acres  each,  more  than 
one  -third  upwards  of  2  0,0  0  0,  and  more  than  one-fourth 
upwards  of  30,000.  Gippaland  was  altogether  the  thinnest 
district,  both  in  the  number  and  acreage  of  her  stations.     The 

>  Alii*,  p.  109. 

*  ^  laud  2.     TboA<7t(§ll)axr<in^t«lNcWi<eaUndfroni  theopcntiooartlio 
S  *  6  Vii.\  c  36.     Van  DUiiinu's  LunU  tiad  lipoii  Bxvmpled  by  8  *  fi  Viu,  <.\  95, 

»  g  fl.  '  Vnia  and  Pro<xeding».  1847.  vol.  i.  jk  181. 

•  Ibid.  18W,  p.  87S.  '  Ibid.  p.  377. 

'  It  iihould  Im  renioiulwny.l  thnl.  l-lmrc  iipfn  tiow  Iii'p  ilistriuts,  WiimuBt*  iLkving 
l>Mti  nclfiw]  in  1846. 


new  diatrict  of  Winimera  waa  forging  rapidly  ahead,  having  a 
greater  acreage  occupied  thao  Murray,  or  even  the  old  ilistriet 
of  Western  Port  After  this  came  the  expected  Order  in 
Council,  It  is  dated  OthMaruh  1847,'  and  begins  by  providing 
that,  for  the  purposes  of  the  Order,  all  the  lands  in  New  South 
Wales  shall  be  deemed  to  be  divided  into  three  districts,  of 
"  Settled,"  "  Intermediate,"  and  "  Unsettled." 
The  "  Settled  "  districts  are  to  include — 

1.  The  nineteen  counties  of  New  South  Waks  proper,  nnd  t!ie  reput*!J 

wuntiea  of  Miicqiiarie  and  SUule^. 

2.  THc  Innds  within  a  radiuG  of  2i  niilea  of  Melbourne,  1  &  of  Gcelong, 

and  10  of  each  of  eight  otlier  townn,  o(  whicli  tlie  only  one  in  the 
diitrict  of  Port  Phillip  is  Portland. 

3.  All  lands  within  3  miiea  of  the  sen. 

4>  All  lands  within  3  miles  of  either  hank  of  the  Glenelg,  Clarence, 
or  Richmond  rivers,  below  points  to  be  fixed,  within  certain 
limits,  by  the  Oovemor. 

The  "  Intermediate  "  districts  are  to  include — 


1.  All  other  hinds  in  the  counties  of  Bourke,  Grant,  and   Nomianby 

in  Port  Phillip,  and  Au<^kland  in  Sydney  district, 

2.  All  other  knda  in  the  (nqiiatting)  district  of  Qippa  Land. 

3.  The  counties  formed  or  Julended  to  be  formed  lietween  Auckland 

and   St  Vincent,  nnd  all  other  counties  proclaimed  before  31st 
Deceml>cr  1848. 

The  "  Unsettled  "  districts  are  to  include — 

All  the  other  lands  of  the  colony. 

The  order  is,  of  course,  mainly  concerned  with  the  third 
class  of  lands,  in  the  "  Unsettled  "  districts,  which  now  must 
be  taken  to  replace  the  old  "  lands  beyond  the  boundaries  of 
location."  We  will  deal,  therefore,  with  these  provisions  first, 
and  put  them  in  the  form  of  rules. 

1.  The  Ooveruor  may  let  runs  for  fourteen  years  for  pastoral  pur- 
poac«  only  (except  tliat  the  tenant  may  grow  crops  for  his  own 
UMi)  nt  a  rent  to  be  calculated  on  the  estimated  sheep. carrj'ing 
capAcity  of  liis  run,  at  £2  :  10s.  per  annutu  for  each  thousand 
shi^p,  with  a  minimum  capacity  of  four  thousand. 

2.  The  right  of  the  Governor  to  enter  upon  the  rvin  for  public  pnr- 
poMM  is  reserveil. 

3.  Tlie  carrjriug  capacity  of  the  run  is  to  1)e  estimated  by  the  Crown 
Conuaiaaioner,  and  a  valuer  appointed  by  tlie  applicant,  with 
power  to  name  an  umpire. 

'  G.  a.  uii,  ]..  ton. 
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4.  The  rent  is  to  be  entirely  independent  of  any  stock-tax  imposed 
by  the  colonial  legislature. 

5.  During  the  lease  term  the  fee-simple  of  the  run  is  to  be  unsale- 
able except  to  the  occupant,  to  whom  the  Governor  may  sell  not 
less  than  160  acres  (selected  in  mode  prescribed)  at  not  less  than 
£l  an  acre.  But  the  Governor  may  reserve  from  such  sale 
any  lands  which  he  deems  to  be  required  for  public  purposes, 
and  may  fix  a  higher  price  on  any  that  he  deems  specially 
valuable. 

6.  Notwithstanding  the  existence  of  a  lease,  the  Governor  may  grant 
or  sell  any  of  the  lands  of  the  run  for  any  purpose  of  public 
utility,  or  for  mining ;  and  if  a  railway  is  laid  through  or  near  a 
run,  the  lands  on  both  sides  within  a  distance  of  2  miles  may  be 
sold  at  the  end  of  any  year  of  the  term,  upon  sixty  days'  notice 
to  the  lessee,  with  right  of  pre-emption  and  compensation  for 
improvements. 

7.  All  licensees  at  present  in  occupation  are  to  be  entitled  to  leases 
of  their  runs  if  they  apply  for  them  within  six  months  of  the 
publication  of  the  order,  or  within  six  months  of  the  expiration 
of  their  year  of  licence,  whichever  is  last. 

8.  New  runs  are  to  be  applied  for  by  sealed  tender,  the  highest 
oflfer  (generally)  being  entitled  to  succeed. 

9.  Leases  are  to  be  forfeited  by — 

a.  Non-payment  of  rent 

/?.  Conviction  of  the  lessee  for  felony. 

y.  Conviction  of  the  lessee  by  a  justice  of  the  district  for  any 
offence  which  two  or  more  justices,  within  three  months, 
may  deem,  subject  to  the  approval  of  the  Governor,  to  be 
a  good  ground  for  forfeiture,  with  or  without  compensa- 
tion. 

10.  Runs  of  which  the  leases  have  expired  may  be  put  up  to  sale, 
subject  to  the  following  conditions — 

cu  The  previous  lessee  may  buy  the  land  at  its  unimproved 
value  (never  to  be  less  than  £l  an  acre). 

p.  If  he  declines,  the  value  of  his  improvements  (not  exceeding 
the  actual  outlay)  is  to  be  added  to  the  upset  price,  and 
paid  over  to  him  after  the  sale,  by  the  Government. 

11.  If  not  more  than  a  quarter  of  the  run  be  sold,  the  previous 
lessee  is  to  be  entitled  to  a  renewal  of  his  lease  at  a  rent  representing 
the  improved  capacity  (which  is  not,  however,  to  exceed  by  more 
than  60  per  cent  his  former  rent),  unless  the  run  has  previously 
been  brought  within  the  "  Intermediate  "  districts. 

12.  Any  other  lessee  is  to  pay  the  full  improved  rent,  estimated  as 
above  provided. 

In  the  "Intermediate"  districts,  the  same   rules   are   to 
obtain,  except  that — 

1.  No  lease  is  to  be  for  more  than  eight  years. 

2.  At  the  end  of  any  year  of  the  lease,  sixty  days'  previous  notice 
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hftving  been  given,  any  part  of  Uw  run  msy  be  put  up  for  sale 
upon  the  tenuB  uf  rulu8  10  uiul  1 1  (nbove). 

In  the  "  Settled  "  districts — 

I.  The  gnvemor  mny  grant  leasea,  eicluaively  for  imsloral  purposes, 
for  lerma  not  exceeding  one  year. 

S.  He  tnay  also  make  Regulations  by  wliicli  the  liokkre  of  purchased 
laaila  may  depasture  their  stock,  free  of  charge,  ou  the  adjacent 
Cwwn  lanJs,  but  without  any  other  than  a  permisaive  riglit' 

The  policy  of  tlie  last  rule  was  carried  into  effect  by 
Regulations  imblislied  on  the  29th  March  1848,*  which 
authorised  the  holdeis  of  purchased  lands  within  the  "  Settled 
districts "  to  depasture  stock  on  contiguous  Crown  lands,  in 
common  with  other  adjacent  holders,  but  subject  to  removal 
at  any  moment.  Tlie  Regulations  also  announced  that  lands 
within  the  "  Settled  Districts  "  woidd  be  let  in  sections  of  not 
less  than  G40  acres  at  rents  of  not  less  than  10s.  a  section, 
certain  special  lands  being  excluded  from  the  operation  of  thb 
provision.'  The  leases  are  not  to  be  assignable,  and  there  is 
to  be  no  compensation  for  improvements.  Moreover  the  lessee 
can  be  ejected  at  any  time  upon  a  month's  notice,  and  if,  at 
the  end  of  the  year,  he  does  not  obtain  a  renewal,  his  lease  is 
to  be  put  up  to  auction.  Holders  of  fee-aimpla  purchased 
lands  in  blocks  of  6-iO  acres  are  to  have  pre-emptive  rights  of 
leasing  three  times  the  amoimt  of  adjacent  Crown  laud  (if 
such  exists),  the  claims  of  rival  owners  to  be  submitted  to 
auction.  The  lands  within  the  "  Settled  Districts  "  at  present 
held  on  squatting  licences  are,  if  possible,  to  be  leased  to  the 
existing  occupants  at  £1  a  sectiou,  and  such  sections  as  con- 
tain valuable  improvements  are  not  at  present  to  be  let  to  any 
persons  except  the  occupants,* 

On  the  16tli  May  1848*  the  motion  for  a  return  of 
lioeiised  runs  was  repeated  and  carried,  but  seems  to  have 
procluced  no  result  during  the  year.  In  the  meantime  it  was 
obnoua  that  the  sijuatting  movement  was  rapidly  spreading. 

•  For  iha  RojtuUtioni"  auryiiig  ihew  [iroviainns  into  nfTocI,  wt  Oov.  Oavlle 
(N.  a.  W.),  18*8,  >nb  dalM  5th  .raniiiiiy,  Slst  MmoU,  and  aith  Novrmber. 

'  Om.  (tnittU{Tf.  8,  W. )  of  that  d»l<!. 

*  [TlldoT  t1iL>  cUuM  the  Ulids  within  a  rulins  of  C  miles  from  Melbourne  anil 
2  toUm  from  Gndong  were  oxuludcd  frum  luuc  by  notice  of  Gth  July  1S49  {Qar. 

Otaett.  letp,  p.  loan 

•  Bm  Eti^UtlriDs  In  taW  {Uuk  n-artlf.  2»th  Marah  1648). 

*  yott  and  Procftdingt,  1848,  p.  7*- 
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It  was  found  necessary  to  pass  an  Act  (11  Vic.  No.  61) 
authorising  the  appointment  of  Commissioners  (who  must  be 
carefully  distinguished  from  the  old  "  Commissioners  of  Crown 
Lands,")  ^  to  decide  cases  of  disputed  boundaries  of  runs.  A 
new  office  had  to  be  established  in  Sydney  for  the  purpose  of 
dealing  with  applications  for  licences.^  And  when  the  new 
return  appeared,  which  it  did  on  the  22d  May  1849,^  it  was 
obvious  that  great  strides  had  been  made.  The  54,000  square 
miles  in  the  Sydney  district  of  1847  ^  had  risen  to  68,000  in 
eighteen  months,^  whilst  in  the  same  period  the  squatting 
lands  in  Port  Phillip  District  had  risen  from  30,000®  to 
46,000  square  miles.^  And  this  is  all  the  more  startling 
when  we  reflect  that  the  progress  of  more  settled  colonisation 
had  necessitated  the  inclusion  of  two  new  tracts  of  ten  miles 
radius  round  Belfast  and  Warmambool  respectively,  within  the 
"  Settled  Districts,"  ®  and  the  proclamation  in  Port  Phillip  of 
thirteen  new  counties,*  which  thereby  fell  into  the  list  of 
"intermediate"  lands.  In  the  year  1849  the  assessment  on 
stock  in  the  Sydney  district  produced  upwards  of  £15,000, 
that  in  the  Port  Phillip  District  upwards  of  £11,000.^^  It  is 
worthy  also  of  note  that  early  in  the  year  1849  the  squatters 
of  Port  Phillip  had  petitioned  the  Crown  for  the  extension  to 
them  of  the  elective  franchise ;  and  though  the  petition  was  not 
immediately  granted,  the  answer  of  Lord  Grey  promised  careful 
consideration  for  the  request  in  the  contemplated  constitutional 
bill." 

*  The  latter  were  speciaUy  prohibited  by  the  Act  (§  1)  from  serving  ns 
Boundary  Commissioners. 

»  Oov,  GazdU  (N.  S.  W.),  1848,  29th  Dec.  (This  alteration  did  not,  however, 
affect  Port  Phillip.) 

^  Votes  and  Proceedings,  1849,  i.  sub  date. 

*  Ibid.  1848,  p.  875.  '  Ibid,  1849,  i.  p.  793. 
«  IHd.  1848,  p.  376.  '  Ibid,  1849,  i.  p.  793. 

^  By  order  in  Council  11th  August  1848.  Proclaimed  12th  March  1849. 
(VoUs  and  Proceedings,  1849,  i.  p.  349.) 

»  By  proclamation  of  29th  December  1848  {Gov,  Gazette,  1848,  30th 
December).  The  counties  were ; — Follet,  Dun  das,  Villiers,  Ripon,  Hampden, 
Heytesbury,  Polwarth,  Grenville,  Talbot,  Dalhousic,  Anglesey,  Evelyn,  and 
Momington. 

»<>  VoUs  and  Proceedings,  1850,  ii.  285. 

^^  Ibid.  357.  We  shall  see  that  in  the  next  Constitution  Act  (§  4  of 
13. &  14  Vic.  c.  59)  the  request  was  granted,  though  not  at  the  instance 
of  the  Government  The  petition  of  the  Port  Phillip  squatters  was  pre- 
sented by  Lord  Mounteagle.    There  were  also  amending  orders  in  Council  of 


a  QUIT-RENTS. 

Fortunately  tbe  matter  of  the  quit-i'enta  can  be  disposed 
of  in  a  comparatively  short  apace.  It  does  not  specially  affect 
Victoria,  but  is  interesting  as  part  of  the  history  of  the  laud 
system. 

It  will  be  remembered  that  tlie  quit-renters  were  jwrsons 
who,  in  the  days  before  the  Land  Acts,  had  received  grants  of 
Crown  land  in  fee-simple,  upon  the  condition  of  payment  of  a 
small  annual  quit-rent.'  One  of  tbe  objects  of  the  Government 
in  making  these  grants  had  undoubtedly  been  to  induce  free 
settlers  to  undertake  the  management  and  emplojiuent  of 
convicta,  and  thereby  to  relieve  the  Government  of  the  coat  of 
tlieir  maintenance.  So  long  as  the  convict  system  lasted,  tbe 
Government  seems  to  have  been  very  casual  in  demanding 
payment  of  the  quit-rents ;  but  when  the  system  was  abolished, 
the  Crown  considered  itself  entitled  to  demand  the  quit-rents 
from  land  which  no  longer  saved  expense  to  the  Government. 
The  quit-renters,  on  the  other  hand,  complained  that  they  were 
deprived  of  cheap  lalreur  just  at  the  time  when  the  demands 
on  their  pockets  were  increased.  In  some  cases  they  refused 
to  pay  the  quit-rents,  and  the  question  then  became  aggravated 
by  the  circumstance  that  the  distresses  levied  by  the  Crown 
Bometimes  included  stock  not  belonging  to  the  owners  of  the 
land.  This  practice  was,  of  course,  strictly  in  accordance  with 
the  law,  but  its  adoption  created  some  ill-feeling. 

Tbe  matter  appears  not  to  have  been  of  any  serious  extent. 
On  the  12th  August  1845  the  Legislative  Council  carried  an 
Address  to  the  Governor  for  a  return  of  seizures  made  in  the 
previous  twelve  months.'  The  return  was  promptly  furnished, 
and  it  appeared  that  only  nine  seizures  bad  been  made,  which 
had  realised  just  £600.*  In  six  cases  stock  belonging  to 
persons  other  than  tbe  owners  of  the  land  had  been  taken. 

18th  Julj  1849,  and  IStb  Jsnnary  I8S0.     But  they  did  not  cfTecl  niiy  siih- 
■tAiitJil  chutgrj. 

'  Of.  anil,  p.  3S.  The  Wnn  "  quit-rent»  "  {^itli  Ttditm)  wu  adopted,  without 
much  regard  to  pn>|iriety,  from  tbe  olil  Eiiglioh  mnnorial  sj'stvni,  UTxlir  whji^h 
tha  teitaDt  frequantly  componndad  for  Iiia  rarioua  Inlioiir  and  ncrvice  dues  liy 
d  Ihoroby  bccarac  yi 


>  Van  and  I'raettdins*.  181t>,  p.  US, 


'  Ibui.  II.  I2S. 
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Immediately  upon  the  receipt  of  this  return,  the  Council 
addressed  the  Governor  requesting  him  to  withdraw  distress 
proceedings,  pending  the  reply  to  the  Crown  Land  Grievances 
Petition  then  before  the  Home  government ;  ^  but  the  Governor 
declined  to  take  any  step  which  might  lead  to  the  inference 
that  he  doubted  the  rights  of  the  Crown.* 

The  petition  alluded  to  by  this  Address  is  that  presented  in 
1844  to  accompany  the  report  of  the  Crown  Lands  Grievance 
Committee.'  The  report  deals  with  the  subject  very  briefly, 
resting  its  complaints  principally  on  the  facts  that  the  extent 
to  which  the  arrears  had  been  allowed  to  accumulate  had  led 
purchasers  to  believe  that  they  would  never  be  demanded,  and 
that  the  change  in  the  convict  system  had  deprived  the  quit- 
renters  of  cheap  labour.  It  appears,  by  the  evidence  taken 
before  the  committee,*  that  at  the  close  of  the  year  1843  the 
annual  sum  receivable  from  quit-rents  throughout  the  colony 
was  slightly  over  £10,000,  and  that  the  arrears  amounted 
to  upwards  of  £55,000.  The  committee,  in  its  report, 
pledges  itself  to  the  statement  that  "  much  of  the  land 
is  not  now  worth  the  amount  of  quit -rent  due."*  But  it 
is  significant  that  the  Colonial  Treasurer,  the  chief  witness 
examined  on  this  subject,  declines  to  be  responsible  for  this 
view,*  remarking  that  no  surrenders  had  been  offered. 

The  report  of  the  committee  finally  recommends^  that 
all  arrears  of  more  than  six  years'  standing  shall  be  aban- 
doned, and  large  reductions  made  in  the  quit-rents  on  country 
lands. 

The  reply  of  the  Home  government  to  the  Land  Grievances 
Petition  ®  did  not  contain  any  special  reference  to  the  quit-rent 
clauses;  but  on  the  9th  October  1846  the  Governor  issued 
Regulations  ^  which  offered  very  liberal  concessions.  All  lands 
upon  which  twenty  years'  quit-rents  had  been  paid  were  to  be 
thenceforth  free,  and  those  persons  who  had  paid  more  than 
twenty  years  were  to  have  the  difference  refunded.  Holders 
ui)on  whose  lands  twenty  years'  rent  had  not  been  paid  were  to 
be  entitled  to  redemption  upon  completion  of  the  twenty  years, 

'   VoUa  and  Proceedings,  1845,  p.  85.  '  IMd.  p.  98. 

*  Ibid,  1844,  il  p.  123,  and  ante,  p.  98. 

*  Votes  and  Proceedinys,  1844,  ii.  p.  218. 

»  Ibid,  p.  138.  •  Ibid,  p.  215.  '  IHd,  p.  138. 

>  Ibid.  1846,  L  p.  59.  >  (?ov.  GazdU  (N.  S.  W.),  sub  date. 
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B  substantial  diacount  being  offered  to  those  who  wished  to 
redeem  at  onca 

It  appears  that  these  Regulations  were  issued  without 
instructions  from  the  Home  government,  for  when,  at  the  dose 
of  the  year  1847,  the  Governor  was  memorialised  by  the 
quit-renters  for  further  reductions,'  he  at  once  expressed  his 
inability  to  accede  to  the  prayer  of  the  memorial,  on  the  ground 
that  the  Home  government  Iiad  disapproved  of  his  previous 
concessions,*  The  memorial  in  question  is  hardly  creditable  to 
its  frainers,  in  some  at  least  of  its  clauses.  It  points  out  that 
the  squatters  beyond  the  boundaries  pay  a  smaller  rent  per 
acre  than  the  amount  of  quit-rent,  and  thence  draws  the 
inference  that  the  quit-renters  are  placed  at  a  disadvantage  as 
compared  with  the  squatters.  It  hardly  needs  a  specialist  to 
see  that  a  mere  temporary  occupation  of  land  in  the  wilderness 
is  worth  leas  than  the  fee-simple  ownership  of  land  in  a  settled 
district  And  again,  when  the  memorial  states  that  the  quit- 
rent  "  applies  almost  exclusively  to  the  purcliasers  of  land  to  a 
large  amount,  the  payment  for  which  has  been  the  chief  means 
of  promoting  the  immigration  into  the  colony  of  shepherds  and 
servants,"*  it  obviously  means  to  suggest  that  the  payment /or 
tltx  lands  on  which  the  quit-rents  are  clianjed  has  had  this  effect, 
whereas  nothing  beyond  the  quit-rents  (and  in  many  cases  not 
even  these)  was  ever  paid  to  the  Government  for  those  lands. 

In  spite  of  the  weakness  of  the  case,  however,  the  Legislative 
Council  did  not  shrink  from  taking  it  up.  On  the  16th  May 
1848  it  agreed  to  an  Address,*  framed  on  the  motion  of  Mr. 
Cowper,*  to  be  presented  to  the  Crown,  praying  the  absolute 
remission  of  all  the  quit-rents.  In  promising  to  forward  the 
Address,  the  Governor  repeated  his  former  expression  of  belief 
that  it  would  meet  with  little  success  at  the  hands  of  the  Home 
government" 

The  Governor's  predictions  were  amply  justified  by  the 
despatcli  in  answer  to  the  petition,  which  was  laid  before  the 
Council  on  the  4th  July  1840.^  Earl  Grey  points  out*  that 
the  question  is  really  between  one  particular  class  of  settlers 
and  the  whole  community,  for  which  the  Crown,  in  the  collection 

*   fata  anil  Fraemtitifft,  1B48,  |i.  TS.  *  Ifiid.  ji.  79. 

»  /MA  Ji.  76.  <  2hid.  p.  7i.  '  Jbul.  )i.  69. 

'  Jtul.  JI.  135.  '  llnd.  1349,  L  [1.  105.  »  Jhid.  p.  489. 
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and  expenditure  of  the  Land  Fund,  acts  as  trustee.  He  points 
out  that  the  assignment  of  convict  labour,  so  far  from  being  a 
burden  on  the  quit-renters  for  which  compensation  had  to  be 
offered,  was  a  most  eagerly  coveted  boon.  While  as  to  the 
comparative  deamess  of  lands  held  under  the  highest  quit-rent 
of  twopence  an  acre,  Earl  Grey  shows  that  in  a  colony  where 
the  minimum  price  of  Crown  land  is  £1  an  acre,  and  the 
average  interest  on  money  ten  per  cent,  the  man  who  pays 
twopence  a  year  for  his  acre  gets  his  land  at  about  a  twelfth 
of  the  price  paid  by  the  man  who  gives  a  lump  sum  of  £1 
for  it.  The  only  cases  which  deserve  consideration  are  those 
in  which  the  grantees  of  land  emigrated  on  the  distinct  faith 
of  the  Begulations  of  the  Home  government  ^  which  promised 
the  assignment  of  convict  labour.  Although  these  persons 
have  had  splendid  bargains,  they  are  entitled  to  all  that  the 
original  improvidence  of  the  Government  promised  them. 

The  latter  promise  was  redeemed  by  a  later  despatch 
presented  to  the  Coimcil  on  the  21st  August  1849,^  which 
authorises  '  the  Governor  to  remit  the  quit-rents  to  those  persons 
who  can  prove  that  they  emigrated  on  the  faith  of  the  Eegula- 
tions  of  1824,*  provided  they  have  in  all  other  respects  fulfilled 
the  terms  of  the  Eegulations.  But  there  are  to  be  no  half 
measures.  The  claimant  must  go  entirely  by  the  Eegulations 
upon  which  he  founds  his  claim,  or  abandon  it  altogether.* 

OENERAL 

All  these  detailed  grievances  were,  however,  but  indirect 
methods  of  approaching  the  real  object  of  the  Council,  the 
acquisition  of  the  control  of  the  Land  Fund.  After  many  pre- 
liminary attempts,  and  much  talk  of  a  "  compact "  alleged  to 
have  been  made  between  the  Home  and  the  Colonial  govem- 
ments,'  the  demand  was  boldly  formulated  by  Mr.  Darvall  in 
his  Land  and  Immigration  resolutions  of  the  2d  August  1850,^ 

1  Anit^  p.  84.    Regulations  of  1824. 

'  VoUs  and  Proceedingn,  1849,  i.  191.  »  Ibid.  p.  488.  *  AiUe,  p.  84. 

"  Another  small  item  occurred  in  connection  with  so-called  ''quit-rents"  at 
Parramatta  and  other  towns  in  the  years  1849-50.  But  these  were  really  lease- 
hold rents,  and  stood  on  a  different  footing.  Cf.  Vol.  of  Australian  Papers,  1844- 
1850,  in  Melbourne  Pub.  Lib. 

*  £.g,  in  the  report  of  1844  {Fotes  and  Proceedings,  1844,  ii.  p.  134). 

'  Ihid,  1850,  L  128. 
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and  by  Mr.  Wentworth  in  his  comprehensive  resolutions  of 
grievances  of  the  27  th  of  the  same  month.^  The  latter,  along 
with  many  other  serious  charges,  assert — "  That  in  the  opinion 
of  this  House,  the  Imperial  Act,  5  &  6  Vic.  c.  36,  which 
places  the  management  of  the  lands  of  the  Colony,  and  the 
appropriation  of  the  revenues  thence  arising,  beyond  the  control 
of  this  House,  is  a  grievance ;  that  inasmuch  as  the  whole  value 
of  these  lands  has  been  imparted  to  them  by  the  settlement  of 
the  Colonists,  and  by  the  labour  and  capital  which  they  have 
expended  upon  them,  and  that  the  value  consequently  belongs 
to  the  whole  Colony,  it  follows  that  the  entire  revenues  thence 
arising,  whether  by  sale  or  rent,  ought  of  right  to  form  part  of 
the  Ordinary  Eevenue,  and  to  be  subject  to  the  sole  control  and 
appropriation  of  the  Local  Legislature." 

We  shall  see  what  response  this  challenge  met  with  in  the 
new  Constitution. 

^  Votes  and  Proceedings^  1850,  L  p.  209, 


Ddwno  tlio  iMiriod  wliich  wo  arc  now  discussing,  there  a 
ounaLitutiouAl  quoation  wliicli,  though  small  in  itself,  involved 
gTual  is^UM. 

On  the  aSth  Mny  lUi-i  Sir  Tliomiw  Mitchell,  the  Surveyor- 
llfliioral  uf  New  8outh  Wtilcs,  tmik  liis  scat  in  the  Legislative 
Ot^uiicil  lu  Ml  flluotive  incinlHir  for  I'ort  I'htllip,  having  been 
dwbrtd  on  iho  nMi);natiun  of  Mr.  Ebden.'  It  will  be  re- 
taombcRtl  that  by  thn  existing  (.'oiistitution  Statute  (the  5  &  6 
Vic  ft  76)  thu  t>i>wn  roaomxl  the  rijiht'  u>  appoint  one- 
lliinl  of  t)ie  incniU^m  of  tVmndl,  but  with  a  proviso  tbat  not 
luorti  than  half  of  the  iViwo  noniiiitw  sbonhl  !«  boldeis  of 
l*«l*h>  oftW  (imlrr  f!n'  Cwwn  The  Suncyor-General  had  not 
■  .'  ■il:'  npjx^inwd  Ut  the  non-elective 
1  by  lljM  Crown  auioug  its  nou- 

.  <    ■ ;  .  V  ss  wonU  at  Uie  Conslitutioo 

:o   I'hoioo  by  n   constitnency  as   ui 

t  Acwbts  y\*A  bmn  raised  by  the  Govetnor 

et  Sir  Th^MnM  MilchcIVs  action,  for  the 

#mx   in  tho  Cviunoil  on  the   loth  Aii^st 

Ti  >  «(vi  fl!  \h~  Tr--_n««l  of  ihc  Council,*  Sir 

':  i«  «  despatch  of  Lord 

vvT«it»on  of  o{^ntoD — 

•  awi:tR^  w1?,!:or:5  latd 
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Majesty's  Kepresentative,  they  are  of  course  perfectly  free  to 
do  BO,  but  having  done  so,  cAimot  be  permitted  to  retain 
tlieir  employment ;  otherwise,  there  would  not  only  be  an  end 
to  all  concert  and  subordination  in  Her  Majesty's  service,  but 
the  sincerity  and  good  faith  of  those  by  whom  it  is  administered 
would  be  brought  into  serious  discredit," 

The  subject  was  defiuitely  taken  in  hand  by  the  Council 
in  the  j'ear  1846,  when  it  passed  an  Act  (10  Vic.  No.  16), 
which  excluded  from  membership  of  the  Council  all  persons 
in  receipt  of  salary  or  pension  under  schedules  A,  1),  or  C 
of  the  Constitution  Statute,  as  well  as  all  ministers  of  religion 
and  government  contractors.  But  the  Act  was  reserved  by 
the  Governor  for  the  royal  decision,  and  apparently  never 
became  law,  for  in  the  year  1850  we  find  Mr.  Wentworth 
bringing  in  a  bill  to  disqualify  ministers  of  religij>n.' 

The  question  raised  by  this  httle  incident  may  be  looked 
at  from  two  aspects.  From  the  point  of  view  of  the  Executive, 
the  case  was  clear.  The  stability  of  English  government  in  the 
colony  depended  chiefly  upon  the  character  and  actions  of  its 
officials.  These  officials  were,  in  most  cases,  men  sent  out  from 
£ngland,  with  salaries  guaranteed  by  tlie  Home  government, 
re-tponsible  to  it  alone  for  their  conduct,  and  entitled  to  its 
protection  in  the  discharge  of  their  duties.  The  position  of  the 
Legislative  Council  at  this  period  was  that  of  a  critic,  sometimes 
a  rather  severe  critic,  of  the  Executive.  It  was  natural  and 
right  that  it  should  be  ao,  Tlie  colony  was  certainly  not  ripe 
for  self-government,  but  it  was  awaking  to  a  consciousness  of 
its  corporate  existence,  and  gradually  forming  a  public  opinion 
which  (as  we  are  bound  to  believe)  it  expressed  through  the 
elective  members  of  the  Council.  This  public  opinion,  naturally 
looking  at  questions  from  a  colonial  standpoint,  was  not  in- 
frequently opposed  to  the  policy  of  the  Executive,  which,  as 
naturally,  looked  at  matters  from  an  Imperial  standpoint.  Had 
the  elected  ollieials  sided  with  the  colonial  opinion  in  the 
Council,  they  would  have  disturbed  the  balance  of  power 
contemphited  by  the  Constitution  of  1842,  and  perhaps  de- 
feati'd  the  government,  upon  an  important  question,  by  means 
of  \\a  own  servatils. 

If,  on  the  other  hand,  the  elected  ofiiciols  had  sided  with 

'   Vnlti  nnd  Froatdings.  1850,  i.  M.     This  liill  wsi,  however,  Ororpc^l- 
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the  Government,  an  equal  injustice  would  have  been  done  to 
the  Council,  and  to  colonial  views.  The  necessary  link  between 
the  executive  and  the  legislature  was  supplied  by  the  nominee 
seats,  and  the  colonists  were  entitled  to  the  full  benefit  of  the 
others.  The  dangers  of  an  official  House  of  Eepresentatives  had 
been  fully  realised  in  England,  and  had  given  rise  to  the 
famous  Act  of  1708,^  which  did  not,  however,  technically  apply 
to  the  legislature  of  New  South  Wales.  On  the  latter  account 
the  Home  government  did  not  attempt  directly  to  forbid  to  its 
officials  the  privilege  of  election,  but  it  expressed  its  views 
pretty  clearly  in  an  indirect  way.  It  is  barely  possible  that 
the  presence  of  elected  officials  in  the  Council  might  have  led 
to  a  feeble  attempt  at  a  "  Eesponsible  "  system,  for  constituencies 
might  have  unseated  the  official  members  if  the  Government 
policy  displeased  them.  But  this  would  have  been  a  very 
poor  system,  for  the  real  offenders,  the  important  nominee 
officials,  would  have  gone  unscathed,  while  the  Government 
would  have  cared  little  for  a  revenge  which  would  have  de- 
prived its  own  ofl&cials  of  the  power  of  voting  against  it.  On 
the  whole,  there  can  be  small  doubt  that  the  view  of  the 
Home  government  was  right 

^  6  Anne  (st  I.),  c.  7. 
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Tebhaps  the  question  most  deeply  interestiDg  to  tlie  settlers  &t 
Port  Phillip  during  this  second  period  was  the  (juestioa  of 
separation  from  New  South  Wales.  How  it  first  arose  it  is 
impossible  to  say ;  it  is  comparatively  easy  to  see  that  it  must 
have  arisen.  It  is  an  old  view  that  popular  governments  ai*e 
less  fitted  than  autocratic  systems  for  the  riile  of  distant 
dependencies,  and  as  the  inhabitants  of  the  old  colony  ac(]uireil 
more  and  more  self-government,  the  Goveniment  of  New  South 
"Wales  becitme  less  capable  of  administering  I'ort  Phillip.  The 
settlers  at  Melbourne  bore  easily  enough  the  magisterial 
government  dispensed  from  Sydney,  so  long  aa  their  fellow 
colonists  of  New  South  Wales  and  Van  Diemen's  Land  lived 
under  a  similar  system.  But  as  the  government  at  Sydney 
passed  slowly  under  the  control  of  the  colonists  there,  the 
inhabitants  of  Port  Phillip  district  began  to  envy  the  good 
fortune  of  their  brethren,  for  their  own  share  in  the  Legislative 
Council  was  too  small  to  give  them  a  feeling  of  proprietorship 
in  it,  and,  as  we  shall  see,  the  distance  of  Port  Pliillip  from 
the  seat  of  government  soon  rendered  the  actual  representation 
a  farce.  The  only  possible  alternative,  that  the  colonists  of 
S)*dney  should  rule  the  settlers  of  Port  Phillip,  was  hardly 
likeiy  to  be  grateful  to  the  latter. 

As  a  matter  of  fact,  events  were  clearly  tending  to  separa- 
tion. Almost  every  one  felt  tliat  the  colony  of  New 
South  Wales  was  tuo  large  for  united  administration  in  any 
department.  In  the  year  1846  there  had  been  an  abortive 
attempt  to  establish  a  new  colony  of  "  North  Australia,"  by 
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proclamation  of  9th  November,'  carrying  into  eEfect  letters- 
patent  of  the  17th  February,  themselves  issued  under  the  Slst 
section  of  the  Constitution  Statute  of  1S42.'  Tlie  new  colony 
was  to  consist  of  all  those  parts  uf  Kew  South  Wales  whicli 
lay  north  of  the  ^Cth  degree  of  south  latitude.  But  appar- 
ently its  existence  wna  never  recognised,  and  it  was  practically 
extinguished  by  a  proclamation  (16th  January  1849)  of  Sir 
George  Gipps,  who,  under  letters-patent  of  the  3d  April  1848, 
declared  its  territory  to  be  again  included  in  the  colony  of 
New  South  Wales.* 

But  the  year  1847  witnessed  a  more  permanent  step  in 
the  process  of  dbiutegration.  Ou  the  25th  June  tlie  old 
Bishopric  of  Australia*  was  divided  into  the  four  sees  of 
Sydney,  Newcastle,  Adelaide,  and  Melbourne,  the  diocese  of 
Sydney  retaiuing  the  primacy  over  the  newly-created  sees,  as 
well  as  those  uf  Tasmania  and  New  Zealand.^  Inasmuch  as, 
at  this  time,  the  Anglican  Church,  with  other  religious  denomina- 
tions, received  government  support,  it  is  clear  that  tbe  new  step 
must  have  produced  some  moral  result  in  strengthening  tbe 
feeling  for  separation. 

Moreover,  from  very  early  days,  there  had  practically  been 
a  distinct  executive  in  Port  Phillip.  The  treasury  at  Mel- 
bourne was  administered  as  a  separate  institution,  and  its 
accounts  rendered  separately  to  the  Legislative  Council.  There 
was  a  Port  Phillip  Land  Office,  to  wliich  all  applications  for 
gittnts  of  Crown  lands  in  the  District  had  to  be  made.  We 
liave  seen '  that  there  was  a  separate  branch  of  the  Supreme 
Court  for  Port  Phillip,  with  officials  for  whom  the  officials  at 
Sydney  were  not  responsible.  The  police  and  the  Customs 
organisations  were  pectiliar  to  the  district. 

The  more  direct  movement  may  be  said  to  have  begun  in 
the  year  1843,  wlieu,  iu  pursuance  of  an  address  carried  on 
tlie  motion  of  the  well-known  Dr.  Lang,^  the  Governor  laid  upon 
the  table  of  the  Legislative  Council  a  return  of  the  revenue  and 
expenditure  of  Port  Phillip  from  ita  first  settlement  to  the 

'  Ow.  GiKclU  {S.  8.  W.),  I84B,  p,  1422. 
'  5  &  fl  Viu,  c,  76.  •  Gov.  Oii^Uf.  1849,  |^  117. 

'  FouDiled  Jsiiiuiry  1836.     Tbe  liislioiiric  of  Tunutiiin  liad  bccu  «RpaT&tcO  iu 
1S12. 

*  Copy  of  letten-pateut  in  Oaver'anmt  Oaaitf,  lat  January  1S4S. 

•  AnU,  [.p.  49  Itiil  50.  '   fata  and  I'nxMti.i^t,  1843,  p.  27. 
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close  of  the  year  1842.'  The  return  showed'  tliat  the  general 
revenue  (including  that  from  equatting  licences)  had  been 
£222,984,  with  an  addition  of  nearly  £400,000  from  the  sale 
of  Crown  lauds,  making  in  all  a  total  of  about  £620,000. 
The  local  expenditure  amounted  to  £255,000,  or  a  sum  slightly 
in  excess  of  the  general  revenue,  but  of  this  expenditure  a 
large  part  was  for  pulilic  works.  The  expenditure  upon 
immigration  to  Port  Phillip  had,  however,  only  been  £204,000, 
so  there  was  a  balance  on  the  whole  account  of  upwards  of 
£150,000.  Against  this  balance  some  vague  claims  were 
made  by  tlie  Sydney  officials  for  a  share  of  the  coat  of  the 
central  administration.^ 

Frequent  motions  on  the  same  subject  by  Dr.  Lang  in  the 
course  of  the  same  year  produced  little  result,  but  in  the 
following  year  (1844)  Port  Phillip  itself  took  up  the  matter. 
There  were  two  petitions,  one  from  the  Distriut  Council  of  the 
county  of  Bourke,*  and  one  from  the  inhabitants  of  Port  Phillip 
District  genemlly,'  asking  opeiJy  for  separation  ;  and  one  from 
tlie  Mayor  and  Council  of  Melbourne "  which  pointed  in  the 
same  direction.  The  petition  from  the  council  of  Bourke 
points  to  the  practical  existence  of  a  separate  administrative 
organisation  in  Port  Pljillip,  the  jealousy  with  respect  to  the 
appropriation  of  revenue,  the  impossibility  of  providing 
adequate  representation  of  the  district  at  Sydney,  and  the 
moral  benefit  of  indeiiendence  to  the  community,  as  grounds 
fur  its  prayer."  That  from  the  inhabitants  generally  urges 
also  the  independent  origin  of  tlie  Port  Phillip  settlement, 
and  the  precedent  of  Van  Diemen's  Laud  in  1824.*  The 
petition  of  the  Town  Council  deals  purely  with  questions  of 
financial  justice." 

In  the  year  1845  the  motion  for  returns  of  Port  Phillip 
revenue  was  renewed,'"  and  when  the  returns  appeared,"  they 
again  showed  a  surphis,  viz.  of  £24,000,  on  tlie  two  years' 
finance.  But  this  time  the  surplus  came  from  the  general 
revenue,  the  expenditure  from  the  Land  Fund  having  greatly 
«.\ceeded  its  receipts."     The  same  year  also  witnessed  a  petition 

»  raior  aad  Proctaiingt.  1848,  j'.  35,  '  Copy  in  ibid.  p.  461, 
*  Ihid.  p,  181.                        •  ]IAi.  18*4,  i.  \i.  7B.  '  Ibut.  p.  136, 
'  ibid.  p.  217,                         '  Ibid.  iL  p.  81.                       •  Ibid. 
•  Ihld.  p.  89.                         »•  Ibid.  I84B,  i>.  147.               "  Ihid.  p.  161. 
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B  Town  Coaocil  of  Melbourne  prajing  for  au  extensioii 
of  the  representation,  so  as  to  secare  to  Port  Phillip  a  lait 
proportion  with  the  whole  colony.* 

It  would  not  he  easy  to  trace  the  local  histOTy  of  the 
qneation  for  the  next  two  yearB  without  travelling  heyond  the 
scope  of  this  work  ;  but  that  the  mattor  had  engaged  the  serious 
attention  of  the  colonial  government  is  manifest  from  the 
second  paragraph  of  the  very  important  despatch  from  Lor<i 
Grey  which  was  laid  before  the  Legislative  Council  on  the 
31st  March  1848.*  This  paragraph  refers  to  six  despatches 
from  Sir  George  Gipps  and  his  successor,  Sir  Charles  Fitz  Eoy, 
and  to  numerous  extracts  from  the  Minute  Book  of  the  Execu- 
tive Council,  all  bearing  upon  the  question  of  separation.  Un- 
fortunately, these  documents  are  not  accessible,  but  from  Lord 
Grey's  despatch  we  gather  that  the  sepamtion  movement  had 
been  favoured  by  all  the  membets  of  the  Executive  Council 
except  two.' 

The  despatch  itself  is  invaluable  as  a  key  to  the  policy  of 
the  Home  government  with  regard  to  New  South  Wales  and 
Port  Phillip  during  the  next  few  years.  Lord  Grey  says 
plainly  that  England  is  prepared  to  grant  separation;  upon 
the  great  principle  of  local  government.  This  principle  has 
evidently  been  misapplied  in  the  District  Council  scheme;  it 
shall  be  tried  again  under  more  favourable  auspices. 

But  the  document  goes  much  further.  Along  with  separa- 
tion. Lord  Grey  couteniplates  "  a  return  to  the  old  form  of 
colonial  constitution."  *  The  Legislative  Council  at  Sydney  has 
been  an  attempt  to  combine  the  nominee  and  elective  principles 
in  a  single  chamber.  The  results  have  not  been  encouraging, 
and  it  is  proposed  to  revert  to  the  simpler  method  of  two 
Houses. 

Moreover,  the  question  of  municipalities  is  to  receive  atten- 
tion. The  evidence  from  America  and  Canada  is  too  strong  to 
allow  the  Imperial  Government  to  abandon  entirely  all  attempts 
at  municipal  institutions  simply  because  the  scheme  of  1842 
has  proved  abortive.  Nay,  if  it  be  necessaiy,  in  order  to  secure 
due  weight  and  consideration  for  the  municipalities,  the  Imperial 

84a,  |..  177. 

n  8ishi>p  of  Aiutnli^  

'  V.  and  P.  1848.  Ji.  ITS. 
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Government  will  be  prepared  to  consider  a  scheme  for  making 
them  "  bear  to  tlie  House  of  Assembly  the  relation  of  Constitu- 
ents and  Representatives." 

But,  above  all,  the  despatch  alludes,  in  no  obscure  terms, 
to  the  project  of  co-operation  amongst  the  legislatures  of  the 
various  Australian  colonies,  in  the  matters  of  customs  dues, 
postal  and  other  communication,  and  the  like ;  and  "  that  part 
of  the  plan  which  respects  the  creation  of  a  central  authority, 
implies  the  establishment  of  the  system  of  Representative 
Legislation  tliroughout  the  whole  of  the  Australian  Colonies, 
including  Van  Diem  en's  Land,  and  South  and  Western 
Aostralia." '  Questions  of  territorial  revenue,  adjustment  of 
boundaries,  and  discriminating  duties  will  also  require  careful 
attention. 

It  is  not  surprising  that  such  a  catastrophic  missive 
should  provoke  considerable  comment  In  Committee  of 
the  whole  the  Legislative  Council  agreed  (by  19  votes  to 
3)  that  the  proposal  of  separation  was  injurious,  or  at  least 
premature,^  The  question  of  the  two  Houses  produced  a  close 
division,  but  ultimately  there  was  a  majority  of  one  vote  in 
favour  of  Lord  Grey's  proposal.'  By  sixteen  votes  to  five  the 
Council  affirmed  its  former  view  that  the  approaching  changes 
in  the  constitution  should  place  the  control  of  the  territorial 
revenue,  or  of  the  Civil  List,  in  the  hands  of  the  colonial  legis- 
lature.* And  by  fourteen  votes  to  five  it  agreed  to  a  resolu- 
tion strongly  condemning  the  coutemplated  action  of  the 
Imperial  Government  in  submitting  tlie  proposed  changes  to 
parliaruent  before  consulting  the  colonists.' 

But  here  the  Council  seems  to  have  found  itself  going 
rather  too  far,  and  the  proceedings  were  discontinued."  Enough 
had  been  done,  however,  to  show  its  feeling  with  regard  to 
the  great  question  of  separation. 

Outside  the  Legislative  C'ouucil  tlie  feeling  was  also  strong. 
■Some  of  the  petitions  which  Lord  Grey's  despatch  evoked  do 

'  Vutfa  and  hwetdingt,  1B4S,  p.  I'e. 

*  Piid.  ]>.  G32,  (Sir  Ch&rlNi  Fiti  Ru;'<  ilwpBtuh  of  lltli  AogUBt  1843  statM 
tlut  a  rssolution  In  favoor  ot  Hi«ntinu  "wu  corrisd  without  obwrvstioD." 
But  thia  does  not  agne  with  the  oSIoial  rraordi,  Cr.  despatull  in  V.  and  P. 
1S48,  p.  flS5.  8«e  aliu)  \  reiwtitiou  <if  Uii»  nUtcment  Id  the  njiurt  of  the  Board 
ofTradoDfUh  April  1St»,  in  V.  a«d  F.  1849,  i.  T03.) 


»  Hid.  1848.  p.  033. 
'  Ibid.  18411,  vol.  i. 


I'l'- 


*  rMd. 

*  Ibid.  1848,  9lh  May. 
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not  refer  Ui  the  question,  but  many  of  the  New  South  W&les 
)>etitiou5  condemn  it  Almost  all  condemn,  some  in  violent 
language,  the  hint  of  the  threatened  change  in  the  position  of 
the  municipalities,  which  is  regarded  as  a  menace  to  the  most 
valued  rights  of  representation.  Needless  to  say  that  tLe 
I'ort  Phillip  petitions  are  ardently  in  favour  of  separation,  but 
towards  the  rest  of  Lord  Grey's  proposals  they  are,  at  least, 
lukewarm.' 

Shortly  afterwards,  however,  the  colonists  at  Port  Phillip 
determined  to  give  a  practical  proof  of  the  necessity  of  separa- 
tion, and  the  manner  of  their  proof  is  somewhat  interesting. 

At  the  close  of  the  session  of  1848  the  Legislative  Council 
had  been  dissolved,  and,  in  the  month  of  July,  writs  for  the 
Port  Phillip  and  Melbourne  elections  were  sent  down  in  the 
usual  way.  Tired  of  what  they  deemed  the  needless  delays 
in  the  separation  matter,  the  colonists  suddenly  determined  to 
show  their  abhorrence  of  the  existing  system  by  a  practical 
redxictio  ad  ohmrdum.  The  official  meetings  of  electors  were 
held  in  due  course,  but  at  that  for  the  District  the  only  candi- 
date proposed  was  withdrawn  at  his  own  request,  and  at  the 
election  for  Melbourne  the  meeting  returned  Earl  Grey,  the 
Secretary  of  State  for  tlie  Colonies,  as  the  duly  elected 
candidate. 

The  a8t<}niahment  of  the  authorities  may  well  be  imagined, 
but  their  proper  course  of  action  was  by  no  means  so  obvious. 
By  old  English  theory,  a  constituency  wliich  failed  to  send 
members  to  parliament  could  be  heavily  fined,  but  there  was 
uo  pretence  for  saying  that,  even  as  a  matter  of  strict  law,  that 
rule  applied  in  Australia.  The  electoral  rights  and  duties  of 
New  South  Wales  were  purely  statutory,  and  circumstances 
had  so  changed  since  the  days  of  the  old  parliaments,  that  no 
legislator  dreamed  of  pronding  for  the  case  of  a  refusal  to 
elect  On  the  other  hand,  though  Lord  Grey  was  ineligible, 
OS  a  peer,  for  a  seat  in  the  English  House  of  Commons,  there 
was  no  law  which  prevented  him  sitting  in  the  Legislative 
Council  of  New  South  Wales,  and  it  could  not  be  presumed 
that  he  had  no  landed  qualification  in  the  colony.*  That 
point  could  only  be  settled  when  he  claimed  to  take  his  seat 

J  Cf,  [letilionB  in  V.  avd  P.  1849,  L  pp.  881-883. 
*  FiiU  0|>ljlIi)Ii  of  law  oniv<n,  tiui,  ji.  SOS. 
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If  the  object  of  the  colonists  at  Port  Phillip  were  the  em- 
harrassmeat  of  the  government,  they  certainly  chose  their 
measures  well.  But  it  is  hard  to  see  how  they  could  benefit 
themselves  by  the  new  manoeuvres. 

The  official  view,  taken  by  the  Colonial  Government,  waa 
that  the  electora  had  acted  upon  a  sudden  impulse,  and  would 
aoon  repent  of  their  rashness.'  There  is  considerable  colour 
for  the  view,  for  it  is  fairly  clear  that  up  to  the  morning  of 
the  19th  July  (ttie  day  before  the  District  election)  candidates 
were  in  the  field  in  the  usual  way,^  and  the  notices  of  the 
meeting  which  appeared  in  the  papers  of  the  21st  betray  a 
good  deal  of  surprise.  One  of  the  two  leading  Melbourne 
journals  of  the  day '  heartily  approved  of  the  scheme,  the 
other  condemned  it  as  suicidaL* 

Nevertheless,  there  was  a  good  deal  of  determination  in 
the  minds  of  the  supporters  of  the  movement.  The  Port 
PhiUip  electors  prepared  a  long  memorial,  in  which  a  state- 
ment of  their  grievances  and  a  full  account  of  the  election 
proceedings  culminated  in  a  prayer  for  immediate  separation. 
The  memorial  was  adopted  at  a  public  meeting,  and  signed  by 
the  Mayor  of  Melbourne.*  One  of  the  minor  infinences  at 
work  seems  to  have  been  hostihty  to  the  great  squatters,  who, 
as  such,  bad  no  votes,  but  who,  it  was  alleged,"  secured  the 
return  of  their  nominees,  and  by  their  means  even  controlled 
the  government  in  the  squatting  interests.  It  was  hoped  that 
the  move  would  frighten  the  squatters,  by  lessening  their 
legislative  inlluence  over  the  government,  and  there  is  some 
slight  support  for  the  view  ui  the  fact  that  a  meeting  to 
denounce  the  scheme  was  summoned  at  the  great  squatting 
centre  of  Geelong.  The  Argus,  which  represented  the  anti- 
squatting  interests,  accused  the  squatters  of  combining  to  keep 
up  the  sale  price  of  grazing  land  to  £1  an  acre,  presumably  to 
minimise  the  prospects  of  the  amount  of  licence  lands  being 
reduced.^ 

The  Government,  however,  acted  upon  its  own  view,  and 

'  Luttor  of  Sir  CIiwIm  FlU  lUy  ( Toifj  aiui  ProeMdiiup,  18*0,  i.  p.  «93). 

•  iimnt.  Bayd,  Foster,  »nd  B«ru«  (cf.  foH  PKUHp  Patriot  for  July  14,  17, 
Uil  19).  '  The  Mclboarm  Argui  [oF.  2l8t  July), 

*  Til*  Port  Phillip  PiUrU  (K»ni.i  d»W). 
»  C(i|iy  In  t'atft  and  /Vocmfi'nj*,  1948,  L  p.  8BB.  •  Argit*,  28th 
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ordered  a  re-electiou  to  take  place  for  the  District,  makii^ 
GeeloDg  the  chief  polling- placa'  The  result  justified  the 
measure,  for  at  the  new  electioa  held  in  October  '  five  members 
were  duly  returned.^ 

But  the  agitation  had  done  its  work.  The  memorial  sent 
home  to  Earl  Grey  had  stated  that — "  Our  six  seats  during 
five  years  have  been  occupied  by  no  fewer  than  seventeen 
members.  .  .  .  Two  elected  resident  membeiB  never  sat  at 
all,  and  but  one  resident  member  ever  sat  out  more  than  a 
single  session."  *  This  wa^  enough  to  convince  any  impartial 
person,  and  doubtless  the  statement  had  weight  with  Lord 
Grey,  for  within  a  few  weeks  of  its  receipt  we  find  the 
Cabinet"  approving  of  a  very  elaborate  report  of  the  Board  of 
Trade,  which  dealt  fully  with  the  question."  This  report 
bears  date  the  4th  April  1849,  and  was  drawn  up  in 
pursuance  of  an  order  in  Council  of  the  preceding  31st 
January,  referring  to  the  Board  for  consideration  the  corre- 
spondence between  Lord  Grey  and  the  Australian  Governors/ 
It  is  worthy  of  the  most  careful  study,  as  impartial  evidence 
of  the  views  of  English  statesmen  towards  the  Australian 
colonies  In  1840,  and  as  the  basis  of  subsequent  legislation. 
'  Ujmn  the  immediate  question  of  separation  the  report   is 

very  clear.  The  earnest  desire  of  the  Port  Phillip  settlers  and 
the  difficidties  of  representation  at  Sydney  combine  to  render 
the  step  inevitable,  and  Her  Majesty  is  requested  to  sanction 
it  formally  by  bestowing  her  name  upon  the  colony  to  be  newly 
created  It  is  especially  to  be  noted,  in  view  of  subsequent 
events,  that  the  Board  of  Trade  at  this  time  entertained  no 
doubt  upon  the  afterwards  vexed  question  of  boundaries.  "  The 
line  of  demarkation  between  New  South  Wales  and  Victoria 
would  coincide  with  the  exbting  boundary  between  the  two 
districts  ink*  which,  for  certain  purposes,  the  Colony  is  already 
divided.  It  would  coTnmencc  at  Cape  Sow,  pursue  a  straight 
line  to  the  nearest  course  of  the  river  Murra.y,  aitd  JoUtrw  the 

■  Gov.  Oauile,  2Eth  August  1848. 

'  Tlic   tima   b»d  bcon  onended  hj  prooluiution  {ibid.   SBtb  Stptamlnr 
1818).  '  Ibid.  24th  October  18*8. 

'   y.midP.  18*8,  i.  p.  668. 
*  1,1.  nomirikllf,  ofcQuniB,  the  Pnry  Council, 
'  Aj  to  thf  nature  of  this  Intter  bod;,  ef.  atUe,  pp.  1-1. 
'  Copy  of  ropurt  in  V.  and  P.  ISlP,  i.  p,  702. 
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cowrte  of  thai  river  as  far  as  the  boundary  which  iwto  divides 
Ntw  South  Wales  from  Smith  Australia."  • 

But  though  we  are  dealiug,  in  this  chapter,  chiefly  witli 
the  one  subject  of  separation,  it  is  convenient  here  alao  to  state 
shortly  the  other  views  o£  this  important  document,  upon 
subjects  intimately  connected  with  it. 

Briefly,  then,  after  much  consideration,  the  Board  advises  ^ 
the  retention  of  the  single  chamber  form  in  the  constitutions 
both  of  tlie  old  and  the  new  colony.  Its  own  opinion,  backed 
by  most  authorities  in  England  and  that  of  the  Governor  of 
New  South  Wales,'^  points  the  other  way,  but  deference  to  the 
wishes  of  the  colonists,'  and  the  pledge  of  the  Secretary  of 
State,*  forbid  the  present  introduction  of  the  bi-cameral  system. 

With  regard  to  the  abortive  scheme  of  local  government  . 
contemplated  by  the  Act  of  18-42,  the  report'  deprecates  the 
formal  abolition  of  the  existing  District  CouncUs,  but  suggests 
a  suspension  of  the  scheme  until  it  is  set  in  motion  by  local 
request  To  stimulate  such  request  a  most  important  proposal 
ia  made — viz.  to  allow  each  local  body  to  expend  one-half  of 
the  revenue  from  Crown  land  sales  within  its  district  in  the 
efifecting  of  public  works,  instead  of  having  the  expenditure 
effected  by  the  central  govermneat  at  Sydney.* 

Upon  the  subject  of  public  worship  the  report  recommends 
that  the  four  churches  then  at  present  temporarily  endowed 
from  the  general  revenue^  shall  have  their  endowments 
guaranteed  to  them  in  perpetuity  by  charges  on  the  revenues 
of  their  respective  colonies,'  the  proportions  being  slightly 
readjusted  in  accordance  with  the  latest  statistics,  and  the 
colonial  legislatures  being  left  free  to  endow  any  other  religious 
bodies." 

The  vexed  question  of  tlie  Civil  List  also  receives  attention. 
It  had  long  been  a  complaint  of  the  colonial  legislature  that  by 
the  reservationsof  the  constitution  of  1842  they  were  deprived  of 
all  control  over  a  large  portion  of  the  general  revenue,  as  well 

'   V.  a»d  p.  1846,  i.  p.  70a.  '  Cf.  ibid.  p.  309. 

*  ItM.  p.  70*.  *  In  Lord  Grey's  dopiitch  of  Slat  Julj  184S,  ihid.  p.  309. 

•  im.  p.  TOS.  '  p.  707. 

'  /.(,  Cburch  nf  EngUnit,  Chnnh  of  Scntknd,  Roman  Cttholici,  Wesle^tna. 
■  It  wu  onljr  in  Kctr  Soath  Wnlca  that  any  inch  proviiion  h«d  bvun  aoAt, 
i  the  nnw  tchoiiia  1>  ttiurofon  onlj  to  spply  to  N.  S,  W.  and  Victoria. 
'  P.  70P. 
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03  over  the  Land  revenue  of  tbe  colony.  Tbe  report  proposes 
that  this  restriction  shall  no  longer  prevail,  but  that  the  local 
legislature  shall  have  power  to  alter,  hy  statute  specially  reserved 
for  the  royal  agseni}  the  appropriations  for  the  Civil  List' 

The  question  of  customs  duties  leads  up  to  the  important 
question  of  a  General  Assembly.     The  Board  is  so  strongly 
convinced  of  the  importance  of  an  uniform  tariff  for  Australia 
>-  i^  that  it  recommends  its  promulgation  by  Imperial  statute,  with 
1       power  to  alter  it  conferred  upon  a  general  Australian  Assembly. 
■^f  For  this  purpose  one  of  the  Australian  Governors  is  to  be  con- 

^  stituted  Governor-General,  and  he  is  to  have  power  to  summon 

a  House  of  Delegates  elected  by  the  various  Australian  legis- 
latures. The  general  body  thug  created  is  to  have  power  to 
legislate  for  all  Australia  iu  matters  of  Customs  and  harbour 
dues,  mails,  means  of  transport,  beacons  and  lighthouses,  a 
general  Supreme  Court  of  Appeal,  and  the  like,  as  well  as  in  any 
matter  unitedly  submitted  by  all  the  colonial  legislatures.* 

Such  were,  in  outline,  the  features  of  the  great  Report  of 
the  Board  of  Trade,  which,  being  formally  approved  by  the 
Privy  Council  on  the  1st  May  1S49,  became  the  basis  of  the 
approaching  legislation. 

A  copy  of  the  Report  was  at  once  forwarded  to  the  colony 
by  Lord  Grey,  with  a  despatah  whicli  promised  the  immediate 
introduction  into  parliament  of  a  bill  to  carry  out  its  sugges- 
tions. On  the  26th  September  1849  these  documents  were 
laid  before  the  Legislative  Council.*  But  before  their  receipt  * 
the  Council  had  practicoUy  affirmed  its  recognition  of  the 
separation  claim  by  agreeing  to  a  resolution  proposed  by  Mr. 
Foster,  "  Tliat  in  the  opinion  of  this  Council  all  revenues  raised 
iu  Port  Phillip  after  the  Ist  January  1850,  whether  General 
or  Territorial,  should  be  expended  for  the  benefit  of  that 
District." ' 

These  events  practically  settled  the  question.  In  the  year 
1850  two  despatches  were  received  from  Lord  Grey,  in  which 
the  Secretary  of  State  regrets  the  unavoidable  delay  of  another 
year  in  the  passing  of  tlie  Constitution  Bill,  and  makes  two 
rather  important  announcements  with  regard  to  the  plans  of 
'  Note  how  different  thUia  Troia  the  Council's  idod  of  \.tt  anntul  vota.  It 
ia,  howovar,  in  uoonlauce  with  English  precedeut. 

'  P.  709.  '  P.  710.  *  V.andF.   184S,  i.  878. 

»  VU.  on  ith  August  18i9.  •  V.  and  F.   I84B.  i.  1«2. 
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the  Imperial  government  The  new  constitution  will  not 
provide  the  uniform  tariff,  but  will  leave  it  to  the  General 
Assembly,  while  the  question  of  the  elective  franchise  will  also 
be  left  to  the  colonial  legislatures.^ 

One  other  point  is  worth  noticing.  On  the  1 8th  July  1850 
the  Legislative  Council  adopted  an  Address  to  Her  Majesty 
embodying  the  resolution  that  "  the  reserving  to  the  Secretary 
of  State  for  the  Colonies  the  gift  of  appointments  to  public 
offices  in  New  South  Wales  is  inexpedient,  and  that  from  the 
advanced  state  of  society  in  this  colony  the  patronage  should 
be  absolutely  vested  in  the  Local  Executive."  *  This  is  a  fore- 
shadowing of  a  still  greater  change,  a  change  which  is  not  to 
come  for  a  few  years  yet  It  is  significant  as  showing  the 
direction  in  which  men's  thoughts  are  turning — to  the  full 
responsibility  of  Cabinet  government  on  the  old  model 

But  for  the  present  we  have  enough  on  hand.  Separation 
has  come,  with  its  need  for  new  arrangements  and  divisions. 
What  these  arrangements  are  we  shall  see  when  we  deal  with 
the  new  constitution.  Meanwhile  the  visitor  to  the  Melbourne 
Public  Library  may  read,  in  framed  broadside,  how,  on  the 
11th  November  1850,  came  the  glorious  news  to  Melbourne 
that  the  Separation  Bill  had  at  last  emerged  from  the  furnace 
of  the  Imperial  parliament,  and  how,  by  the  proprietor  of  the 
Mdhoume  Morning  Herald,  the  citizens  of  "  the  long  oppressed, 
long  buffeted  Port  Phillip "  were  invited  to  make  merry  and 
rejoice. 

* 

^  Despatches  in  F.  and  P.  1850,  i.  pp.  858,  855. 

«  r.  and  P.  1850,  i.  78. 
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CHAPTEE   XIV 


GENERAL   CONDITIOK   OF   PORT   PHILLIP   IN    1850 


At  this  crisis  in  the  history  of  Victoria  it  may  be  well  to  turn 
aside  for  a  moment  from  the  strictly  constitutioiial  line,  and 
take  a  bird's-eye  view  of  the  general  state  of  the  community. 

On  the  31st  December  1850  there  were  69,739  persons  in 
Port  Phillip,  and  these  had  risen  to  77,345  by  the  1st  March 
following.  At  the  latter  date  the  local  distribution  was  as 
follows : — 


Melbonme 
QeeloDg 
Other  places 


Total 


23,143 

8,291 

45,911 

77,345 


Classed  according  to  occupations,  the  population  was  divided 
thus: — 


Commerce 

6,000  1 

Agnculture    . 

3,900 

Pasture. 

7,300 

"Other  labourers**  . 

6,000 

Mechanics  and  Artisans    . 

3,400 

Domestic  service 

4,600 

"  Other  occupations  " 

3,500 

(Unclassed)     . 

41,000  J 

^  (In  round  figures.) 


The  most  striking  results  are,  however,  obtained  from  the 
records  of  sex  and  aga  The  males  exceeded  the  females  by 
fifteen  thousand  (or  more  than  one-fifth  of  the  whole  com- 
munity), and  of  the  total  number  of  males  in  the  community, 
more  than  one-half  were  between  the  ages  of  21  and  45.  In 
other  words,  the  masculine  vigour  available  was  in  an  enor- 
mously high  ratio  compared  with  the  average  community. 
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There  were  about  11,000  houses  in  Port  Phillip,  o£  which 
some  5000  were  of  stoue  or  brick,  and  the  remainder  of  wood. 
Of  the  more  substantial  class,  nearly  four-fifths  were  in  Mel- 
bourne and  Geelong. 

The  live  stock  of  the  community  comprised  about  six 
and  a  half  million  head,  of  which  about  acven-ci^ktla  were 
"  beyond  the  settled  districts,"  i.e,  in  the  great  squatting  localities 
of  Gippsland,  Murray,  Portland  Bay,  Westernport,  and  Wim- 
mera.  Six  million  head  were  sheep,  as  might  have  been 
expected  from  their  locality,  and  about  378,000  were  cattle. 

The  total  revenue  for  the  year  1850  amounted  to  close 
upon  £260,000,  of  which  £123,000  was  "general"  and  up- 
wards of  £136,000  "territorial."  The  chief  items  of  the 
general  revenue  were  customs  (£76,000),  assessment  on  stock 
(£12,000), and  "licences"'  (£10,000).  The  principal  heads  of 
the  territorial  revenue  were  sale  of  Crown  lauds  (£29,000), 
land  and  immigration  deposits  (£9  2,0  0  0),  and  leases  and  licences 
to  occupy  (£12,000).  The  area  of  Crown  land  actually 
granted  during  the  year  was  40.000  acres,  making  a  total  of 
354,000,  or  about  554  square  miles,  since  the  first  settlement;* 
but  it  is  impossible  to  make  a  fair  estimate  of  the  sale  value 
per  acre  upon  these  figures,  inasmuch  as  the  receipts  often 
repteseut  deferred  payments  and  deposits. 

The  expenditure  from  the  general  revenue  was  about 
£95.000,  and  from  the  ten-itorial  about  £96,000.  Of  the 
latter  item  £81,000  represents  immigration— far  more  than 
the  due  proportion,  but  probably  the  large  amount  is  due  to 
debts  of  previous  years.  Upon  the  whole  the  revenue  exceeds 
the  expenditure  by  £69,000 — considerably  over  30  per  cent, 

The  industrial  pursuits  of  the  community  were  represented 
by  forty-six  factories  actually  at  work — nineteen  in  Melbourne, 
and  fifteen  others  in  the  county  of  Bourke.  There  were,  of 
these,  fourteen  breweries,  thirteen  tanneries,  and  eight  salting 
establishments. 

The  imports  of  the  community  amounted  in  vfdue  to 
£745,000,  the  priucipal  heads  being — clothing,  malt  liquors 
and  spirits,  cottotts  and  haberdashery,  hardware,  and  tobacca 
Of  these  imports   nearly  £700,000   value  came  from   Great 

'  I.e.  (iroaumably  publiuini'  lLcen<:M. 
*  This  loUl,  bowev'T,  •)o«t  not  fncluils  thu  Troc  gnuU  tot  [nililii:  purposes. 
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Britain.  The  exports  were  just  over  a  million  sterling, 
chiefly,  of  course,  wool,  though  tallow  counted  for  something 
substantial  The  exports,  with  trifling  exceptions,  all  went  to 
Great  Britain. 

The  shipping,  inwards  and  outwards,  for  the  year  1850 
amounted  to  about  500  vessels,  with  a  burden  of  something 
less  than  100,000  tons.  More  than  four-fifths  of  these  were 
British  vessels. 

The  convictions  for  crime  during  the  year  had  amounted 
to  111,  but  of  these  102  were  for  felonies,  and  we  cannot 
help  suspecting  either  that  the  convictions  for  lighter  offences 
were  not  fully  reported,  or  that  the  administration  of  justice 
in  minor  cases  was  somewhat  intermittent 

The  picture  of  Port  Phillip  which  these  figures  draw  is 
very  different  from  tlie  Victoria  of  to-day.  At  the  time  of 
separation  Port  Phillip  was  a  great  pastoral  province,  whose 
wealth  lay  in  its  flocks  and  herds.  One  quarter  of  its  male 
population  was  actually  engaged  in  pastoral  and  agricultural 
pursuits,  and  less  than  one-fifteenth  in  manufactures.  This  is 
a  strange  picture  for  one  accustomed  to  think  of  Victoria  as  a 
great  country  of  artisan  interests,  striving  to  build  up  a  giant 
system  of  mechanical  industries,  and  viewing  all  things  from  the 
point  of  view  of  town  life.  In  fact,  Port  Phillip  in  1850  was 
on  the  verge  of  a  compound  revolution,  which  was  to  change 
not  only  her  political  machinery,  but  her  social  and  industrial 
life.' 

^  The  figures  in  this  chapter  have  been  taken  mainly  from  two  contemporary 
sources  of  information — the  returns  in  V,  and  P.  (N.  S.  W.),  1851,  vol  iL,  and 
in  Victorian  OoveryimerU  Gazette ,  1851.  They  have  also  been  compared  with 
the  valuable  tables  contained  in  Mr.  Hayter's  Victorian  Year  Book  for  1886-87. 
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CHAPTEE   XV 


THE   NBW    CONSTITUTION  ^ 


The  13  &  14  Vic.  c.  59  received  the  royaJ  assent  on  the 
5tb  August  1850.  It  ia  entitled  "An  Act  for  the  better 
Government  of  Her  Majesty's  Australian  Colonies,"  and  we 
must  therefore  be  careful  to  remember  that  it  was  not  concerned 
solely,  or  even  mainly,  with  the  colony  of  Victoria,  Still,  it 
will  be  better  for  us  to  analyse  first  the  sections  which  deal 
specially  with  Victoria,  passing  then  to  the  provisions  affecting 
sim  other  colonies,  and  reserving  comment  for  the  end  of  the 
chapt^jr. 

The  first  section,"  after  a  somewhat  lengthy  summary  of  the 
statutory  history  of  government  in  New  South  Wales  from  the 
9  Geo.  IV.  c.  83  downwards,  enacts  that  after  certain  provisions 
have  been  made  by  the  Governor  and  Legislative  Council  of 
New  South  Wales,  and  upon  the  issuing  of  the  writs  for  the 
first  election  in  pursuance  thereof,  the  District  of  I'ort  Phillip 
altall  be  separated  from  the  colony  of  New  Soutli  Wales,  and 
shall  be  erected  into  a  separate  colony  under  the  title  of  tlie 
colony  of  Victoria.'  The  new  colony  is  de3cril)ed  as  being 
"  boond&l  on  the  north  and  north-east  by  a  straight  line 
dmwD  from  C'tpc  Htyw  to  the  nearest  source  of  the  River 
Murray,  and  thence  by  the  course  of  that  river  to  the  eastern 
boundary  of  the  colony  of  South  Australia." 

Tliere  is  to  he  in  the  new  colony  of  Victoria  a  Legislative 
Council,  consisting  of  such  number  of  members  as  the  existing 

'  From  thin  j.>olDt  thfl  rorciTiicwa  to  ths  votnoiM  of  Fota  and  Protteding*, 
HantanU,  Colonial  Slatola,  uid  <7#t«rnm«nf  OaittUt  will  indicate  thoH  of 
Victoria,  nnleaa  othcrwun  iiokltfied. 

'  Cf.  alio  g  5. 


142  THE  NEW  CONSTITUTION  part  hi 

legislature  of  New  South  Wales  shall  determina^  One-third 
of  these  members  are  to  be  nominated  by  the  Crown,  the  other 
two-thirds  to  be  elected  by  the  inhabitants.'  Moreover,  the 
legislature  of  New  South  Wales  is  to  divide  the  colony  of 
Victoria  into  electoral  districts,  and  to  make  all  necessary 
provisions  for  the  conduct  of  elections.'  The  writs  for  the 
first  elections  in  Victoria  are  to  be  issued  (in  default  of  special 
nomination  by  the  Crown)  by  the  Governor  of  New  South 
Wales.* 

The  electoral  franchises  for  the  Victorian  Legislative  Council 
are  to  be  four  in  number — 

1.  Ownership  of  a  freehold  within  the  electoral  district  of  the  dear 
value  of  £100. 

2.  Householding  resident  occupation  of  dwelling-house,  value  £10  per 

annum,  within  the  electoral  district 

3.  Holding  of  a  pasturing  licence  within  the  electoral  district 

4.  Ownership  of  a  leasehold  estate  in  possession,  with  three  years  to 

run,  of  the  value  of  XlO  per  annum,  within  the  electoral  district 

But  these  franchises  are  only  available  for  male  natural  bom 
or  naturalised  subjects  of  Her  Majesty  and  denizens  of  New 
South  Wales,  of  the  age  of  21  years,  and  the  qualification 
under  the  first  two  must  have  existed  for  six  months  prior  to 
the  registration  or  issue  of  writs. 

The  disqualifications  for  voting  are — 

1.  An  existing  conviction  for  treason,  felony,  or  infamous  offence  in 

any  part  of  the  British  dominions. 

2.  Non-payment  of  rates  and  taxes  due  in  respect  of  the  qualifying 
interest  more  than  three  months  before  election  or  registration.^ 

The  legislature  of  the  new  colony  is  to  have  full  power, 
when  constituted,  to  make  any  alterations  in  the  mode  of 
election  and  distribution,  and  even  to  increase  the  number  of 
members  of  the  Legislative  Council,  the  due  proportion  of 
nominee  and  elected  members  being  maintained.^  But  until 
such  alteration,  the  existing  provisions  of  the  5  &  6  Vic.  c. 
76,  and  the  7  &  8  Vic.  c.  72,  are  to  be  in  force.^  Moreover, 
by  a  later  section,  the  legislature  is  empowered  to  make  radical 
changes  in  the  constitution,  by  the  creation  of  a  second  chamber, 

M  2.  "  iWa.  »  §  8.  *  Ihid. 

M  4.  *  I  11.  '  S  12,  cf.  andt,  pp.  70,  71. 
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and  the  like ;    but  measures  of  this  class  must  be  specially 
reserved  for  the  royal  assent^ 

The  normal  functions  of  the  new  legislatures  created  by 
the  statute  are  de6Ded  by  the  very  wide  permiBsion  "  to  make 
Laws  for  the  Peace,  Welfare,  and  good  Government  of  the  said 
Colonies  respectively,  aud,  with  the  Deductions  and  subject  to 
the  I'rovisions  herein  contained,  by  such  Laws  to  appropriate 
to  the  Public  Service  within  the  said  Colonies  respectively  the 
■whole  of  Her  Majesty's  Revenue  witliin  such  Colonies  arising 
from  Taxes,  Duties,  Bates,  and  Imposts  levied  on  Her  Majesty's 
Subjects  within  auch  Colonies."  ^  Thus  the  new  legislature  of 
Victoria  may  be  said  to  have  started  with  a  general  power  of 
legblation,  and  a  special  power  of  appropriation  of  the  general 
revenue.  The  specific  restrictions  upon  these  powers  are  as 
follow 

1,  No  law  16  to  be  "  repugnant  to  the  Law  of  EngUtTuL" 

2.  No  law  is  to  "  interfere  in  any  manner  with  the  Sale  or  other 

appropriation  of  the  Lauda  belonging  to  the  Crown  within  any  of 

the  said  Colonies,  or  with  the  Bevenue  thooce  arising." 
2.  No  law  is  to  appropriat«  to  the  public  service  any  sum  of  money 

unless  the  object  has  been  specifically  reconimeaded  to  the  Council 

by  tlie  Governor  on  Her  Mqjeety'H  behalf. 
4.  No  law  IB  to  authorise  the  isiue  of  pabtic  monies  except  in  purau- 

aoce  of  warranta  under  tlie  hand  of  the  Governor,  directed  to  the 

Treasurer." 

The  statement  of  the  three  last  restrictions  bringa  us 
natumlly  to  the  consideration  of  the  revenue  clauses  of  the 
new  statute.  We  have  just  seen  that  the  Crown  expressly 
retains  control  of  the  Land  revenue.  But  in  other  respects  the 
powers  of  the  colonial  legislature  are  very  wide.  It  may 
impose  any  customs  duties  it  may  think  fit,  upon  British  as 
well  as  foreign  goods,  save  only  that  it  must  not  impose 
differential  rates,*  levy  duties  upon  supplies  imported  for  land 
or  naval  forces,  nor  infringe  the  provisions  of  any  treaty  existing 
between  the  Crown  and  a  foreign  power.'  With  regard  to  the 
Civil  list  also,  its  powers  are  greatly  enlarged.  For  Victoria 
the  legislature  ia  required  at  first  to  vote  an  annual  grant  of 
£20,000  for  the  expenses  of  government  aud  public  worship." 


■  f  33.     ThN  i>niTi«inQa  of  6  A  Q  Vic.  c.  76  sad  tlio  7  t  I 
fallU  rtiKtvod  for  Uio  nijal  *a«lit  uc  colilinueil  liy  %  33. 

'Ibid.  'HI.  M31.  '%\7 


Vic.  c  7*  * 
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But  the  salaries  of  the  judges  may  be  altered  by  the  legislature 
unreservedly  (vested  interests  excepted),'  as  well  as  those  of 
the  political  officials,  while  the  Governor  must  account  to  the 
Council  for  the  details  of  expenditure,  and,  in  varying  the  dis- 
tribution of  the  sum  granted,  must  not  increase  the  total  amount 
payable,  nor  contravene  any  provision  made  by  the  legislature 
for  any  permanent  appropriation.'  The  Governor  must  also, 
at  the  beginning  of  every  session,  lay  before  the  Council  tlie 
estimates  for  the  Government  service  during  the  ensuing  year.* 
On  the  other  hand,  bills  altering  the  salaiy  of  the  Governor,  or 
the  amount  distributable  for  the  maintenance  of  public  worship, 
must  be  specially  reserved.* 

With  regard  to  the  administration  of  justice,  it  is  provided  * 
that  Her  Majesty  may  by  letters-patent  create  a  court,  to  be 
called  "The  Supreme  Court  of  the  Colony  of  Victoria."  to  be 
holden  by  one  or  more  judges,  with  the  powers  of  the  Supreme 
Court  of  New  South  Wales  under  the  9  Geo.  IV.  c.  83.  From 
the  date  of  the  constitution  of  such  coui't,  the  powers  of  the 
Supreme  Court  of  New  South  Wales,  so  far  as  Victoria  is 
concerned,  are  to  be  vested  in  it ;  but,  until  its  constitution, 
the  existing  arrangements  are  to  remain  in  force.'  The 
colonial  legislature  ia  also  expressly  empowered  to  make 
further  provisions  for  the  administration  of  justice.^  The  laws 
now  operating  by  virtue  of  any  authority  in  the  territories 
comprised  in  the  new  colony  of  Victoria  are  to  continue  to  bo 
binding  therein  until  altered  by  the  proper  authority,  except 
that  any  powers  vested  in  the  Governor  of  New  South  Wales 
are  to  be  deemed  transferred  to  the  Governor  of  Victoria.* 

The  statute  deals  also  with  the  question  of  local  govern- 
ment, but  that  portion  of  it  will  be  discussed  in  a  subsequent 
chapter. 

With  those  sections  of  the  statute  which  refer  exclusively 
to  other  colonies,  we  have  nothing  specially  to  do.  We  may 
note,  however,  tliat  they  contemplate  the  establishment  in  Van 
Diemeu's  Land  and  South  Australia  of  Legislative  Councils 
similar  to  those  provided  for  New  South  Wales  and  Victoria, 
and,  upon  certain  conditions,  a  similar  establishment  in  Western 
Austria.    Also  it  is  worth  remetnbejiug  that  Uie  powers  given 


Sis- 


•S!8. 


to  the  Crown  by  the  Act  of  1842'  to  separate  from  New  South 
Wales  any  portion  of  territory  north  of  the  twenty-sixth  degree 
of  south  latitude,  under  which  power  the  abortive  colony  of 
North  AuBtralia  had  been  founded,*  were  renewed  and  extended 
by  the  statute  of  1850.  Her  Majesty  is  empowered*  from 
time  to  time  upon  the  petition  of  inhabitant  householders  of 
territory  north  of  the  thirtieth  degree  of  south  latitude  to  detach 
such  territory  from  the  colony  of  New  South  Wales,  and  to 
erect  it  into  a  separate  colony  or  colonies,  or  annex  it  to  any 
colonies  to  be  established  under  the  powers  of  the  Act  of  1842, 
and  such  new  colonies  are  empowered  to  adopt  the  form  of 
constitution  contemplated  by  the  statute  of  1850.* 

But  there  is  one  section  of  the  latter  enactment  which 
touches  Victoria  specially.  This  section,  the  thirtieth,  empowers 
Her  Majesty,  upon  the  petition  of  the  Legislative  Councils  of 
New  South  Wales  and  Victoria,  or  one  of  them  (with  notice  to 
the  other),  to  alter,  by  order  iu  Council,  the  boundaries  laid 
down  by  the  statute,  and  to  vest  territory  in  accordance  with 
the  alteratioa 

If  the  changes  of  1842  failed  to  excite  attention  in  the 
mother  country,  the  same  complaint  cannot  be  made  of  the 
attitude  of  the  English  statesmen  of  1850.  In  spite  of  the 
Pacifico  splutter  and  the  vagaries  of  Lord  Palmerston,  in  spite 
of  the  Irish  distress  and  the  formation  of  the  Tenant  League, 
in  spite  of  Papal  "  aggression  "  and  Jewish  disabilities.  Parlia- 
ment found  time  to  discuss  with  care  and  animation  the  Bill 
for  the  Government  of  the  Australian  Colonies.  Lord  John 
Eussell,  the  premier  of  1850,  was  one  of  the  earliest  English 
statesmen  to  recognise  the  importance  of  Australia.  He  took 
on  active  part  in  carrying  the  measure,  and  the  great  names  of 
the  day,  Grey,  Hume,  and  Poebuck,  as  well  as  the  men  of  tlie 
future,  Gladstone  and  Disraeli,  also  interested  themselves  iu 
the  matter.     There  was  a  formal  "protest"  upon  it   in  tlie 

'  B  ft  fl  Vic  c  78.  H  61  wi.l  f:2. 

*  JlnU,  p.  126.  Tha  colon;  will  tio  ionod  ilclini-Btnl  in  lllack'i  Oeneral  AUat 
(•d.  1897].  >  IS  &  H  Vic  P.  St.  j  34. 

*  Thin  Mution  obHottHly  i-ontvcui'lHtHil  lli«  <e|>iinIioii  ot  ihe  Moreton  Btj' 
DUtrict,  rnaeM  or  which  In;  botwaen  Hut  twenty-aixtb  uid  thirtieth  ilegnn  of 
htitudB.  But  »hca  Qamiisland  «u  actiiJill/  madti  i  wparste  eolonf,  it  wis 
Miutitutnl  imder  tlia  |>owen  of  the  IS  k  19  Tie.  c.  Gi  let  24  &  SG  Vie.  c.  }4, 
tnwtnbU). 
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Hotiae  of  Lords,  and  to  many  or  th«  divisions  Uie  nomben 
were  laige  and  evenly  di\'ided 

The  measure  seems  to  have  been  first  introduced  by  Mr. 
Under-Secietary  Hawea,  in  the  House  of  Commons,  on  the  4th 
June  1849.'  In  asking  leave  to  bring  in  the  bill,  Mr.  Hawes 
announced  that  it  had  three  great  objects ;  the  separation  of 
Port  Phillip  &om  Ifew  South  Wales,  the  establishment  in  each 
of  tlie  otlier  Australian  colonies  of  a  constitution  similar  to  that 
then  in  force  in  Xew  South  Wales,  and  the  creation  of  a 
federal  union  amongst  the  colonies  for  general  purposes.  As 
minor  objecta,  it  was  desired  to  give  the  colonies  power  to 
initiate  a  change  to  two-chambered  constitutions,  to  establish 
an  uniform  tariff,  and  to  introduce  an  amended  scheme  of 
local  government.  Mr.  Gladstone,  as  one  of  the  leaders  of  the 
Tory  Opposition  (he  had  been  in  office  under  Sir  Robert  Peel 
three  years  before),  professed  a  general  approval  of  the  measure, 
but  strongly  recommended  an  extension  of  the  existing 
franchise,  and  an  attempt  at  two-chamber  constitutions  (especi- 
ally in  view  of  a  federal  union),  and  strongly  deprecated  any 
attempt  to  fix  a  general  tariff,  either  by  the  Imperial  Parlia- 
ment or  a  General  Assembly.*  After  a  few  more  observations, 
including  a  speech  from  Lord  John  Eussell  leaning  decidedly 
against  the  two-chamber  principle,  leave  was  given  to  introduce 
the  bill,'  which  was  read  a  first  time  on  the  11th  June,*  but 
did  not  get  any  further  in  the  session.  A  similar  fate  befell 
another  bill  introduced  on  the  26th  June." 

But  early  in  the  session  of  1850  a  new  bill  was  introduced 
by  the  premier.  In  a  long  and  interesting  speech,  Lord  John 
Russell  reviewed  the  history  of  the  Colonial  Empire,  and 
explained  the  reasons  which  had  led  the  CJovemment  to  adopt 
its  present  policy.  He  admitted  that  the  new  bill  differed 
from  ils  predecessor  in  one  important  matt«r,  in  that  it  left  to 
the  colonists  themselves  the  fixing  of  their  own  customs  dues. 
The  eager  zeal  of  the  new  British  convert  ■  was  not  to  impose 
free  trade  upon  the  unwilling  colonists.  "  That,  I  say,  must 
in  future  be  a  cardinal  point  in  our  policy."  ^     At  the  same 

>  Kngllnh  Ilariiui'd  (3d  lariM),  cv.  112S.  <  BM.  p.  1138. 

'  Ibid.  [I.  1138.  •  Ihid.  j..  1388,  "  Ibid.  cvi.  p.  622. 

*  Sir  EolHrt  Peel  hul  pRMticftlljr  |tl*«u  th«  ilwtli  l>la«  to  proUction  in  England 
l,y  (wrying,  in  18U>  hit  bill  tn  ■bolUli  tho  corn  dutiM. 

'  iiiLiiwu'd,  vol  cviil  p.  aet. 


time,  it  is  quite  cleat  that  the  premier  Loped  that  the  colouiea 
would  follow  the  example  of  England's  fiscal  reforms. 

On  one  other  important  point.  Lord  John  Eusaell  made  a 
declaration.  He  was  willing  to  leave  the  long-vexed  question 
of  the  Land  revenue  to  be  settled  by  the  federal  assembly 
which  the  bill  proposed  to  authorise.'  This  offer,  though  it 
was  not  taken  advantage  of,  nmst  be  carefully  home  in  mind 
in  estimating  the  conduct  of  the  Imperial  Govemmeut  on  the 
Land  question. 

The  premier  was  followed  by  Sir  William  Molesworth, 
Mr.  Roebuck  (as  spokesman  of  "  The  Colonial  Heform  Associa- 
tion"), Mr.  Gladstone,  and  Mr.  Joseph  Hume,  all  of  whom,  on 
one  ground  or  another,  felt  bound  to  oppose  the  Government, 
though  they  professed  to  agree  in  the  main  with  the  bill. 
Mr.  Gladstone,  who  had  the  support,  amongst  others,  of  Mr. 
Francis  Scott,  the  official  agent  for  the  colony  of  New  South 
Wales,  was  strongly  opposed  to  the  creation  of  single-chamber 
legislatures,  but  his  view  was  negatived  in  committee  by  198 
votes  to  147.'  In  the  Lords  a  similar  proposal  by  Lord 
Mountcj^jle  was  only  lost  by  two  votes.*  Mr.  Gladstone  also 
proposed  to  introduce  into  the  bill  certain  clauses  conferring 
powers  of  self-government  on  the  Anglican  Church  in  Australia, 
but  he  was  defeated  by  187  votes  against  102,*  and  the 
Bishop  of  Oxford's  attempt  in  the  same  direction  in  the  House 
of  Lords  met  with  a  still  worse  fate.*  The  General  Assembly 
clauses  iu  the  bill  were  easily  carried  in  a  thin  House  of 
Commons,"  but  though  they  scraped  through  Committee  in 
the  Lords,''  Earl  Grey  thought  it  prudent  to  withdraw  them 
when  the  bill  came  on  for  third  reading.'  As  agreed  to  in 
Committee,  these  clauses  empowered  Her  Majesty,  upon 
petition  of  any  two  colonies  to  the  Governor-General,  to  create 
and  regulate  by  Order  in  Council  "  The  General  Assembly  of 
Australia."  consisting  of  the  Governor-General  and  a  House  of 
Delegates  elected  by  tlie  legislatures  of  the  petitioning  colonies, 
and  such  others  aa  should  afterwards  join,  in  the  proportion  of 
one  member  to  ever;  twenty  thousand  inhabitants,  with  a  mioi- 

'  Hanunl.  toL  cviii  p.  SGG. 

*  Ibid.  vqL  ctx.  p.  IS43.  *  Ihid.  vol.  oil  p-  10*7. 

•  Ihid.  »ol.  ex.  p.  33.  •  Ibid.  Tol.  Mi.  p.  1087. 
»  {bid,  rol  CI,  ]i  e08.  '  Ibid.  vol.  cxj.  p.  123,1. 
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mum  of  four  for  any  colony.  The  General  Assembly  was  to 
have  power  to  levy  and  expend  customs  duties,  create  a  General 
Supreme  Court,  and  regulate  means  of  communication  for  tlie 
coloniea  represented  in  it,  and  also  to  legislate  for  such  colonies 
upon  Buch  other  matters  as  they  might  unanimously  agree  to 
submit  to  it.  But,  of  course,  the  authority  of  the  Assembly 
waa  not  to  extend  to  colonies  not  represented  in  it,  and  it  was 
even  provided  that  a  colony  joining  the  Assembly  might  except 
itself  from  the  operation  of  the  matters  expressly  confided  to 
the  Assembly  by  the  statute.* 

In  the  Upper  House,  the  important  section  fixing  the 
franchise  for  the  Legislative  Councils  was  introduced  at  the 
instance  of  Lord  Lyttelton,*  but  his  lordship  was  not  equally 
succeasful  in  his  attempt  to  insert  a  section  enabling  the 
colouial  legislature  to  repeal  the  Land  Act  of  1842.  The 
debate  is  also  worthy  of  notice  for  the  suggestion  thrown 
out  by  Sir  William  Molesworth,  to  the  efl'ect  that  colonial 
representatives  might  with  advantage  sit  in  the  House  of 
Commons.^  Tlie  non-appearance  of  any  provision  for  handing 
over  half  the  Laud  fund  to  the  District  Councils,  as  proposed 
by  the  report  of  the  Privy  Council,*  waa  explained  by  Lord 
Grey,  who  pointed  out  that  no  statutory  authority  was  necesaaiy 
to  do  that  which  the  Treasury  was  already  empowered  to  do  as 
a  matter  of  administrative  detail." 

In  considering  the  debate  as  a  whole,  we  are  struck  by 
two  obvious  reflections.  In  the  first  place,  it  is  clear  that  the 
apathy  which  marked  the  proceedings  of  1842  has  entirely 
disappeared.  We  have  seen  that  the  most  prominent  men  in 
both  Houses  of  Parliament  took  part  in  the  discussion  of  the 
measure.  The  speech  of  Lord  John  Russell  showed  that  he  was 
in  earnest  about  the  matter.     Earl  Grey '  fought  hard  for  the 

■  Clftosc*  kt  length  in  H.  L.  (Sess.  Pa.),  1850,  vol.  Ui.  pp.  18-21. 

*  Hsnaaid,  vol,  ciL  p.  1048.  »  /Wrf.  voL  viii.  p.  1007. 

*  AiiU,  p.  133.  •  Haiiwrd,  Tol.  uii.  p.  605. 

*  The  name  of  Qroy  occurs  ao  ofteu  nnd  ao  honouiably  iu  the  )ioliticAl  hjatoty 
of  thU  perind,  thftt  it  is  neocsary  to  warn  the  rcailet  agaiiut  caafiuion.  The 
Colonial  SecruUr;  uf  ISSO,  tlie  fatlier  of  Ills  Coiutitutiuu  Statute,  waa  Earl  Orey, 
and  muflt  not  be  miatukeu  for  his  reUtivB  Sir  George  Orej',  who  waa  Honia  Secre- 
tary in  the  same  Cabinet  and  becoiue  Caloaial  Secretaiy  iu  1854,  on  the  dividon 
of  the  oBic«a  of  War  sud  the  Coloniea,  This  Sir  Oeargo  Orey,  again,  miut  not  bo 
oonfonnded  with  tlie  Sir  Geni^  Grey  af  New  Zealand  and  South  African  fame,  at 
this  time  Governor  of  Kcw  Zealuiid. 
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bill  iu  the  Lords,  and  perhaps  shoved  true  wisdom  in  refusing 
to  imperil  the  whole  measure  by  retaining  the  clauses  so  narrowly 
passed  in  Committee. 

The  second  point  to  notice  is  the  extreme  anxiety  shown 
by  parliament  to  learn  the  wishes  of  the  colonists,  and  to 
accede  to  them  when  they  were  known.  There  was  much 
dispute  as  to  what  these  wishes  actually  were,  but  the  deference 
intended  to  them  is  obvious.  The  only  fact  which  can  he  fairly 
urged  against  the  admission  is  the  refusal  of  the  House  of  Lords' 
to  bear  counsel  for  the  opponents  of  the  measure  at  a  late  stage. 
But  there  can  he  no  doubt  that  the  House  was  right  both  in 
principle  and  application.  The  hill  was  a  puhhc  bill,  dealing 
with  vast  geneml  interests.  The  temper  of  Parliament  was 
anch  that  any  reasonable  view  of  dissent  could  have  found 
formal  expression  from  the  lips  of  its  members.  On  the  other 
hand,  the  applicants  had  no  official  authority,  there  was  nothing 
to  show  that  they  were  anything  more  than  individuals  privately 
interested.  To  have  allowed  them  to  gain  special  access  to 
the  ear  of  the  legislature  would  have  been  to  sow  tlie  seeds  of 
jealousy  and  future  intrigue.  Three  peers  thought  it  necessary, 
however,  to  enter  a  formal  protest  against  the  decision,* 

The  measure  itself  marks  a  distinct  advance  on  the  leg^la- 
tion  of  1842.  It  creates  the  new  colony  of  Victoria,  and  makes 
provision  for  its  constitutional  government  and  administration 
of  justice.  It  greatly  extends  the  electoral  franchise  throughout 
Aostralia.  It  introduces  representative  institutions  into  South 
Australia  and  Van  Diemen's  Land,  and  provides  for  their  ex- 
tension to  Western  Australia.  It  substantially  increases  the 
financial  powers  of  the  colonial  legislatures.  It  modifies  the 
unsuccessful  scheme  of  local  government  It  makes  plain  the 
way  for  future  constitutional  reform  in  the  direction  of  self- 
government.  And  finally,  by  placing  the  constitutions  of  all 
the  Australian  colonies  on  substantially  the  same  footing,  it 
removes  one  great  obstacle  from  the  path  of  united  Auatrahan 
action. 


■  IIuuiLTd,  ToL  oxi.  p,  SGS, 
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CHAPTER   XVI 

THE   INAUGX7RATI0N   OF   THE   NEW   CONSTTTUTION 

The  13  &  14  Vic.  c.  59  reached  the  colony  on  the  11th 
January  1851,  and  was  duly  proclaimed  by  the  (Jovemor  on 
the  13  th  following.*  Thereupon,  in  accordance  with  the  37  th 
section,  it  came  into  operation,  though  much  remained  to  be 
done  in  order  to  set  it  in  motion. 

The  statute  was  accompanied  by  a  despatch  from  Earl 
Grey  (dated  30th  August  1850),  in  which  the  latter  explained 
the  views  of  the  Home  government.*  Earl  Grey  advises  that 
no  alteration  shall  for  the  present  be  made  in  the  constitution 
under  the  powers  of  the  3  2d  section.  The  (Jovemor  is  not  to 
assent  to  any  bills  reducing  the  salaries  of  existing  officials,  or 
making  temporary  grants  for  purposes  usuaUy  provided  for  by 
permanent  appropriations.  Though  the  statute  is  silent  as  to 
the  destination  of  the  territorial  revenue,  the  Home  govern- 
ment has  no  desire  to  control  its  appropriation  further  than 
"  to  ensure  its  being  expended  on  the  objects  to  which  it  is 
legitimately  applicable,  and  in  a  manner  consistent  with  justice 
towards  those  from  whom  it  is  raised."  Earl  Grey  also  ex- 
pressly says  that  the  34th  and  35  th  sections  contemplate  the 
founding  of  a  new  colony  at  Moreton  Bay,  and  intimates  (what 
we  already  know)  that  the  General  Assembly  clauses  have 
been  thrown  out  in  the  House  of  Lords. 

Moreover  the  Secretary  of  State  encloses  a  copy  of  a 
despatch  sent  by  himself  to  Sir  William  Demson,  the  Lieu- 
tenant-Governor of  Van  Diemen's   Land,  dated   27th   July 

1  Gov.  OazetU  (N.  S.  W.),  1851,  13th  January. 
'  Copy  in  V.  and  P.  (N.  S.  W.),  1851,  Seas,  i 


1850.'  This  despatch  deals  more  exactly  with  the  appropria- 
tion of  the  Land  fund,  and  directs  tliat  it  shall  be  used  to 
supply  labour  where  specially  needed,  and  to  provide  public 
works.  Where  there  are  local  bodies  in  existence,  the  actual 
expenditure  should  be  entnisted,  so  far  as  possible,  to  them, 
but  where  there  are  not  the  Government  should  distribute, 
rather  than  the  colonial  legislature,  in  which  the  views  of  the 
back  settlers  are  apt  to  be  insufficiently  represented.  These 
despatches  were  laid  before  the  Legislative  Council  of  New 
South  Wales  when  it  met  to  carry  out  the  preliminaries  for 
the  new  constitution. 

The  existing  Council  was  convened  for  this  purpose  by  a 
Proclamation  of  the  Slst  January  1851,*  which  announced 
the  commencement  of  the  session  on  the  28th  March.  On 
the  appointed  day  the  Council  met,'  and  as  an  item  of  interest 
to  Victorians  we  may  note  that  in  this  last  session  William 
Westgarth  took  his  seat  as  member  foi  Melbourne,  vice  Earl 
Grey.* 

The.  Governor's  speech  requested  the  Council  to  work  out 
tlie  preparation  for  the  new  constitution,  and,  as  we  shall  see, 
the  Council  accomplished  the  task.  But  it  was  by  no  means 
satisfied  with  the  turn  of  events.  On  the  8th  April  Mr. 
Wentworth  moved  for  a  select  committee  "  to  prepare  a  remon- 
strance gainst  the  Act  of  Parliament  13  &  14  Vic.  c,  59" 
(the  Constitution  Statute),  and  the  motion  was  carried,  a  com- 
mittee being  appointed  by  ballot.*  On  the  29th  April  it 
brought  up  its  report,  which  contained  five  separate  "  protests," 
embodying  what  may  be  regarded  as  the  popular  views  of  the 
day.     These  five  protests  are  directed  against — 

1,  The  appropriation  cUusea  of  th«  Constitution  Statute, 

3.  The  coDttDUed  reservation  of  llie  Land  revenue. 

3,  The  control  reserved  over  tfae  CuHlomH. 

4.  The  appointment  of  government  officials  by  the  Home  authorities. 
D,  The  provisions  for  the  reaervation  of  bills." 

The  report  was  adopted  by  a  vote  of  18  to  8,  the  protests 
being  turned  into  resolutions  of  the  Council,  and  ordered  to  be 

"  Copy  in  y.  nnd  P.  (N,  S.  W.},  1851,  Seas.  i. 
■  Gov.  OasttU  (N.  S.  W.),  1851,  31st  Juiuu^, 
'  r,  and  P.  (K.  S,  W.).  1861  (S™.  i),  .ub  lUt*. 
*  Jbid.  '  Ibid.  8lh  April  I8S1, 

■  lad.  roll  datd  SBth  April, 


152  THE  SEW  COSSTITUTIOS  »» m 

wobX  to  tbe  SwRtoijof  State  and  tiie  nyinhpTS  of  tiie  Pdrr 
CcwieiL' 

AimlMT  element  of  hoctilitj  had  been  intrGdoced  bj  tiie 
nev  nMtntier  for  Jidixnne,  Mi:  Westgvtfa,  vbo  cm  tiie  lotli 
April  HKired  tliat  an  Addrem  should  be  pteaented  to  the 
Garernor  for  '^  all  erideDce,  cuma|wwidpiicp„  and  other  docn- 
meaU,  explanatcny  of  the  pnadfleB  acted  upon  in  detenninii^ 
the  bonndaij,  as  at  present  fixed,  between  the  Sydney  and 
Port  Phillip  District^  now  to  be  comtiUited  the  Colonies  c^ 
Kew  Sooth  Wales  and  Yidanz  lespectiTely."    But  this  motion 

In  tpte  of  these  eridenoes  of  discontent,  the  Tggislatrve 
Conncil  peifonned  the  task  allotted  to  it  Foor  of  the  five 
statntes  of  the  session  proride  the  necessaiy  machinery  for 
setting  the  constitotimi  in  motion,  and  thiee  of  them  specially 
concern  Victoria.  The  fourth  was  a  new  Electoral  Act  for  the 
mother  colony. 

The  14  Vic  Xa  45  (N.  &  W.)  provides  in  effect  that  all 
jnstices  of  the  peace  and  other  officials  holding  office  or 
commonly  resident  within  the  Port  Phillip  District  at  the 
passing  of  the  Act  shall  continue  to  act  as  thon^  the  Separa- 
tion Statute  had  not  been  passed,  until  removed  or  re-appointed 
by  the  Government  of  Victoria. 

The  14  Vic.  No.  47  (X.  S.  W.)  is  the  Victorian  Electoral 
Act  It  provides'  that  the  Legislative  0>uncil  of  Victoria 
shall  consist  of  thirty  members,  ten  nominee  and  twenty  elec- 
tive. The  elective  members  are  to  represent  sixteen  electoral 
districts  constituted  as  follows — 

1.  Northern  diraion  of  Bourke  Coonty. 

2.  Bonthem  Bourke  County,  and  Ck>untie8  Evelyn  and  Momington. 

3.  County  Grant 

4.  Counties  Normanby,  Dundas,  and  Follett 
6.         „        VillierB  and  Heytesbnry. 

6.  „        Bipon,  Hampden,  GrenviUe,  and  Polwarth. 

7.  9,        Talbot,  Dalhousie,  and  Anglesey. 

8.  Pastoral  district  of  Oipps  Land. 

9.  „  „      Murray  (except  that  part  included  in  county 

of  Anglesey). 
10.        „  „      the   Loddon,  formerly  Western  Port  (except 


1  F.andP.  (N.  S.  W.),  1851  (Sess.  I),  p.  8L 
*  iU(2.  15th  ApriL    (The  rotas  were  18  to  It.)  <  i  1. 
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that  part  included  in  counties  of  Dalhoiuie,  Bourke,  Anglesey, 

Evelyn,  Momington,  and  Talbot). 
11,  Paaloral  difltrict  of  the  Wimmera. 
la.  City  of  Mellfflurne. 
13.  Town  of  Geelong. 
U.      „  Porllaiul 

16.   United  towna  of  Belfast  and  WnrniainbooL 
16.        „  „        Kilinore,  Kyneton,  and  Seymour.* 

Amongst  these  constituencies  the  twenty  membeis  ore  to  he 
distributed  thug,  Melbourne  gets  three,  Northern  Bourke  and 
Geelong  two  each,  and  each  other  electorate  one,'  the  areas 
comprised  witliia  the  towns  having  separate  representation 
being  excluded  from  the  county  franchise.'  In  Melbourne  and 
CJeelong  the  mayors  are  to  be  returning  oflScers,  in  other 
districts  persons  appointed  by  the  Go\%mor.*  Electoral  lists 
are  to  be  formed  of  persons  entitled  to  vote  under  the  franchise 
section"  of  the  13  &  14  Vic.  c.  59,  by  Collectors  appointed 
by  the  mayors  in  Melbourne  and  Geelong,  and  by  the  chief 
constables  in  the  other  electoral  districts,"  and  these  lists  are 
to  be  kept  by '  the  town  clerks  and  clerks  of  petty  sessions 
open  for  public  inspection,^  Revision  Courts  are  to  be  held, 
in  each  ward  of  the  towns  by  the  alderman  and  assessors,  and 
in  the  other  electoral  districts  by  the  justices  of  the  peace 
in  Petty  Sessions,'  and  the  revised  lists  are  to  be  recorded 
and  copies  circulated.'  The  writs  for  the  first  election 
are  to  be  issued  by  the  Governor  of  New  South  Wales ; 
for  subsequent  general  elections  by  the  governor  of  Victoria, 
but  for  casual  vacancies  by  the  Speaker."*  Tliey  are  to  be 
directed  to  the  returning  officers,  who  must  hold  polls,  if 
necessary,  on  the  demand  of  six  electors,  at  which  the  voting 
is  to  1)0  taken  by  signed  papers."  (During  the  passage  of  the 
bill  through  the  Council  there  had  been  three  petitions  from 
Port  Phillip  in  favour  of  the  ballot,  but  their  suggestions  wore 
not  adopted.)  '*  The  names  of  tlie  successful  candidates  are  to 
bo  endorsed  on  the  writs,  and  returned  to  the  Clerk  of  the 
Legislative  Council,  and  by  him  kept  as  evidence  for  five  years." 


"  J  a. 


■9  3. 


*  £9  6  .nd  7. 


•  The  *th,  '  H  Vio.  No.  47,  %  10-18. 

*Hie<21.  •!$  22-14. 

»  «  as-ar.  "  fg  28-43. 

»  F.muiF.  (N.  8.  W.),  1851,  Sem.  L,  lUh.  IBth.  and  IPth  April, 
■  U  Via.  Ko.  47,  H  44,  4E.     Clerk  of  whioh  Logialatira  Cumioil  I 
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ITie  Act  prescribes  substantial  penalties  for  briberj,  persona- 
tion, and  repetition.* 

Hie  Council  may  proceed  to  business  when  there  are  not 
more  than  three  vacancies  by  non-return,'  and  disputed  returns 
are  to  be  decided  by  a  committee  of  seven  members  nominated 
(mibject  to  the  approval  of  the  Council)  by  the  Speaker  at  the 
l^eginning  of  each  session,  as  "  the  Committee  of  Elections  and 
Qualifications."  '  Cases  are  to  be  brought  on  by  petition,  signed 
by  a  candidate  or  alleged  elector,  and  presented  to  the  Governor, 
or  ^at  a  bye-election)  the  Speaker,  within  four  weeks  firom  the 
return  complained  of,  and  referred  to  the  Committee.^  The 
(ynarnitu^i  is  to  have  large  powers  of  summoning  witnesses, 
iriHf^ecting  documents,  and  awarding  costs ;  and  it  may  either 
d^^;lare  simply  upon  the  validity  of  an  election,  or  report  a 
sjiccial  resolution  to  the  CounciL^  It  will  be  noticed  that  this 
provision  for  the  trial  of  election  questions,  which  was  adopted 
also  in  the  contemporary  New  South  Wales  Electoral  Act,*  is  a 
return  U)  the  principle  of  the  Grenville  Act  It  hardly  appears 
to  Ixi  an  improvement  upon  the  plan  of  1842. 

Finally,  the  Council  passed  the  14  Vic.  (S.  S.  W.),  No.  49, 
which  provided  that  all  laws  and  Government  or  other  Public 
I^.'gulations,  especially  laws  imposing  Customs  and  revenue 
duties,  previously  made  for  the  colony  of  New  South  Wales, 
and  then  in  force  within  the  District  of  Port  Phillip,  should 
remain  in  force,  after  separation,  in  the  new  colony  of  Victoria, 
until  altered  by  the  Victorian  legislature. 

Having  made  tliese  preparations,  the  old  Legislative  Council 
was,  on  the  2d  May,  prorogued  till  the  1st  July,^  and,  on 
the  30th  June,  dissolved.  On  the  following  day,  1st  July 
1851,  the  writs  for  the  first  election  to  the  Victorian  legisla- 
ture were  issued,^  and  thereupon  Victoria  became  a  separate 
colony. 

So  mucli  for  the  changes  in  legislative  machinery.     We 
have  now  to  notice  the  arrangements  made  by  the  executive. 

But  before  passing  to  these,  we  may  turn  aside  for  a 
moment  to  note  an  event  which,  though  not  of  obvious  con- 
Victorian  Council  was  not  yet  in  existence,  and  therefore,  presumably,  could  not 
have  a  clerk.  ^  §§  46-51 .  M  53.  '  §§  54-57. 

*  §§  64,  65.  »  §§  63,  67-72.  •  14  Vic.  (N.  S.  W.),  No.  48,  §§  55-69. 

7  V.  and  P.  (N.  S.  W.),  1851,  Sess.  i.  sub  date. 
8  G,  G.  (N.  S.  W.),  1851,  l8t  July. 


adtutional  importance,  was  practically  to  change  the  whole 
character  of  Australia,  and  with  it  the  Victorian  Constitution. 
The  existence  of  precious  metals  in  Australia  had  long  been 
suspected,  and  the  price  of  land  had  risen  in  consequence. 
But  in  the  month  of  May  1851  the  discovery  of  gold  at 
Bathurst  placed  the  matter  beyond  all  question,  and  sent  through 
the  community  an  electric  shock  of  such  force  as  threatened 
to  paralyse  its  members.  The  Governor  took  a  firm  stand 
Rt  once,  and  bya  proclamation  of  the  22d  May  1851^  claimed 
for  the  Crown  the  exclusive  property  in  all  gold,  whether  found 
in  private  or  Crown  land,  and  threatened  prosecution  against 
all  who  should  attempt  to  take  it  without  licence.  At  the 
same  time  the  proclamation  promised  speedy  regulations  for 
the  issue  of  licences. 

The  promise  was  fulfilled  on  the  very  next  day,  when 
Regulations  for  Gold  Licences,  drawn  up  by  the  Governor,  with 
the  advice  of  the  Executive  Council,  duly  appeared.'  The 
details  do  not  fall  within  our  province,  for  the  Kegulations  were 
re-isaued  by  the  separate  government  of  Victoria  upon  the 
discovery  of  gold  within  the  new  colony,  and  it  is  doubtful 
if  the  New  South  Wales  Regulations  were  ever  deemed  to  be  in 
force  in  Victoria. 

To  return  to  more  immediate  topics.  At  the  beginning  of 
June  arrived  an  important  despatch  containing  the  arrange- 
ments of  the  executive  in  contemplation  of  the  ensuing  changes. 
Lord  Grey  encloses  the  following  documents — 

1.  Four  Royal  Comniisaions  under  the  great  seal,  appointing  Sir 
Charles  Fiti  Roy  Governor  of  New  South  Wales,  Van  Diemen's 
Iiuid,  South  AuBtiolia,  and  Victoria  respectively. 

8.  The  iMtmctions  for  carrying  out  each  of  these  C'ommisrionB. 

3.  Roysl  Commission  under  the  Great  Seal,  8p}>ointing  Sir  Charles 
Fiti  Roy  OovmmoT-Gen^vU  of  all  Her  Mtfjctly't  Aiutralian  pouu- 
nont,  includi7ig  the  eoUmy  of  iVeiUm  Aiutmlia. 

[The  Secretary  of  State  also  intended  to  include  a  commis- 
sion U)  Sir  Charles  Fitz  Roy,  under  the  seal  of  the  High  Court 
of  Admiralty,  aa  vice-admiral  of  the  four  colonies  of  New 
South  Wales,  Van  r>ie men's  Land,  South  Australia,  and 
Victoria ;  but  at  the  last  moment  it  was  found  that  this  docu- 
mont  was  not  ready.] 

>  aw.  GtaclU  (N.  S.  W.),  1851.  22d  May.  '  Ibid.  23d  May. 


4.  TIii«e  CommitBions,  under  the  Royal  Sign-MAtiual,  to  the 
respective  Lieutenant-Qoyemow  of  Van  Diemen's  Land,  Soath 
Aualralia,  and  Victoria. 

The  explanation  of  this  aomewhat  embarrassing  wealth  of 
documents  is  given  as  follows. 

Sir  Charles  is  to  open  immediately  his  Commiasions  as 
Governor  of  New  South  Wales  and  Governor-General,  and  the 
former,  together  with  its  appropriate  Instructions  and  the 
Commission  as  Vice-Admiral  of  New  South  Wales,  is  to  be 
deposited  in  the  archives  of  that  colony.  The  Commiasions  as 
Governor  and  Vice-Admiral  of  the  other  colonies,  together  with 
the  appropriate  Instructions,  are  to  be  transmitted  to  the 
respective  Lieutenant-Governors,  to  be  by  them  opened  and 
deposited  in  the  archives  of  their  colonies.  With  these  the 
Governor- General  is  to  transmit  the  Commissions  of  the 
Lieutenant-Governors. 

The  Commissions  as  Governor-General  and  Governor  ate  not 
to  be  used  to  interrupt  the  ordinary  course  of  administration  in 
the  other  colonies,  which  will  continue  to  be  perfectly  distinct 
from  that  of  New  South  Wales,  the  Lieutenant -Governors 
corresponding  directly  with  the  Colonial  OEBce.  But  the  view 
of  the  Secretarj-  of  State  is,  that  "  the  officer  administering  the 
government  of  the  oldest  and  largest  of  those  colonies  should 
be  provided  with  a  general  authority  to  superintend  the  initia- 
tion and  foster  the  completion  of  such  measures  as  those  com- 
munities may  deem  calculated  to  promote  their  common  welfare 
and  prosperity."  The  Lieutenant-Governors,  therefore,  will 
be  instructed  to  communicate  on  matters  affecting  common 
interest  with  the  Governor-General,  and  to  be  guided  by  hia 
judgment.  Especially,  the  Secretary  of  State  desires  that  no 
legislation  shall  be  allowed  which  has  for  its  object  the  creation 
of  differences  between  the  import  duties  of  New  South  Wales 
and  Victoria,  without  mutual  communication.  And  if  the 
Govern  or- General  does  deem  it  necessary  to  visit  either  of  the 
three  colonies,  his  authority  will  unquestionably  supersede  that 
of  the  Lieutenant-Governor  for  the  time  being.  Earl  Grey 
regards  it  as  unlikely  that  Sir  Charles  will  have  occasion, 
under  any  circumstances,  to  visit  Western  Austmlia.' 

In  pursuance  of  these  instructions  Sir  Charles  Fttz  Roy  took 

'  Copy  of  despatch  in  Oov.  OitMU  (N.  S.  W.),  18BI,  7th  June. 
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the  oaths  of  office,  and  proclaimed  Mmself  Goveraor-GeDeral  on 
the  12tli  June  1851. 

Passing  now  to  Victoria  itself,  we  lind  Mr.  La  Trobe, 
on  the  15tb  July  1851,  announcing  his  appointment  as 
Lieutenant-Governor,  under  the  sign-manual,  which,  in  effect, 
authorised  him  to  exercise  the  powers  contained  in  the 
Governor's  Commission  during  the  Governor's  absence,  Mr.  La 
Trobe's  proclamation  also  announced  that  Her  Majesty  had 
appointed  the  Principal  Law  Officer,  the  Treasurer,  and  the 
Collector  of  Customs  to  be  members  of  the  Executive  Council 
of  Victoria.'  As  the  Lieutenant-Governor  was  at  this  time 
the  real  head  of  the  Executive  in  the  colony,  it  may  be 
worth  while  to  see  what  were  his  actual  directions  and  powers 
under  the  Commission,  which,  it  is  believed,  has  never  been 
printed.* 

By  the  terms  of  this  instrument,  the  Governor  is  directed 
to  take  care  that  the  legislation  of  the  colony  conforms  to  the 
provisions  on  the  subject  in  the  Couatitntion  Statute,  and  to 
appoint  an  Executive  Council  of  persons  nominated  hy  the 
Crown  with  the  advice  of  the  Privy  Council,  or  provisionally, 
by  himself,  which  Executive  Council  is  in  no  case  to  consist  of 
more  than  four  members.  He  is  empowered  to  divide  the  colony 
into  "Districts,  Counties,  Hundreds,  Towns.  Townships,  and 
Parishes,"  to  make  grants  of  Crown  land  with  the  advice  of  his 
Executive  Council,  and,  subject  to  tlie  provisions  of  the  various 
statutes  and  his  Instructions  on  the  subject,  to  appoint  judges 
and  judicial  ofBcers,  to  remit  fines  and  penalties  up  to  the 
amount  of  £50  ^  in  each  case,  to  pardon  or  suspend  or  mirigate 
the  punishment  of  offenders,  and  to  suspend  from  office,  in 
accondance  with  the  terms  of  his  Instructions,  any  officials  he 
may  deem  it  necessary  to  remove,  until  the  Crown's  pleasure 
be  known.  In  case  of  the  death  or  absence  of  the  Governor,  all 
the  powers  vested  in  him  may  be  exercised  by  any  Lieutenant- 
Qovernor  appointed  under  the  sign-manual,  or,  in  the  event  of 
there  being  no  such  person  capable  of  acting,  hy  the  senior 
m^aber  for  the  time  being  of  the  Executive  Council. 

*  On.  QaitlU,  1851,  SSd  July.  (Aiiparcatl;  there  bad  beea  t  misprint  in  the 
•arlUr  iwuiiR.) 

'  The  orlgiuoli  of  tb«e  docQiniriitB  urv  in  the  Treunry  Offline*  a.t  Molbonma. 

■  This  limit  wu  ■boliiihwl  in  ilie  govcmanliip  of  Sir  Henry  Barkly  (Lett«n- 
Pataiit  ofZJ  I)cic«iiiber  1658,  ia  Treuuiy  ofBcet  st  Mclboome). 
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But  tliese  formal  powers  were  considerably  qualified  by  the 
Royal  Instructions  wliich  accompanieil  them,  and  which  really 
formed  the  practical  guide  of  the  Governor's  conduct.  By 
these,  the  Governor  ia  directed  to  observe  certain  rules  for  the 
prevention  of  ambiguities  in  legislation,  and  to  reserve  for  the 
royal  assent  all  measures  having  the  following  objects : — 

1.  Infringement  of  the  royal  prerogative  or  the  freedom  of  worship. 

2.  Pledge  of  public  credit  for  negotiable  inBtrumcntB,  or  introduction 

of  paper  or  token  currency. 

3.  Raising  of  money  by  lotteries. 

4.  Fooililating  divorce. 

5.  Making  grant  lo  the  Qovemor,  or  confeiring  a  private  benefit  on 
any  person  without  reserving  the  rights  of  others. 

6.  Interfering  with  the  iDteresta  of  British  eubjects  not  resident  in 
the  colony. 

He  ia  also  directed  as  to  his  appointment  of  an  Executive 
Council,  he  must  (unless  specially  prevented)  preside  at  all  its 
meetings,  and  see  that  accurate  records  of  its  proceedings  are 
kept  and  transmitted  to  England.  If  he  overmles  the  opinion 
of  the  majority  upon  any  question,  he  must  allow  them  to  enter 
their  reasons  at  length  in  the  Minute-Book.  He  must  properly 
carry  out,  iu  his  alienation  of  Crowu  lands,  the  rules  laid  down 
by  the  Crown  Lauda  Act,  In  making  appointments  to  the 
public  service,  he  must,  in  the  first  instance,  only  act  tem- 
porarily, and  await  the  confirmation  of  the  Home  government. 
When  a  death  sentence  is  pronounced,  he  must  call  a 
meeting  of  the  Executive  Council,  and  summon  the  judge  who 
tried  the  case ;  but  the  final  responsibility  for  the  confirmation 
or  respite  of  the  sentence  must  rest  with  him.  Finally,  the 
Governor  is  to  assist  in  tlie  organisation  of  the  diocese  of  Mel- 
bourne, recently  constituted,  and  to  protect  and  educate  the 
aborigines  by  aU  means  iu  his  power.' 

Mr.  La  Trobe's  own  Commission  (of  the  same  date  with  that 
of  Sir  Charles  Fitz  Eoy)  simply  appoints  him  to  the  office  of 
Lieutenant-Governor  of  Victoria,  with  all  the  "  Eights,  Privileges, 
Profits,  Perquisites,  and  advantages  to  the  same  belonging,"  to 
hold  during  the  pleasure  of  the  Crown ;  and  empowers  him,  in 
case  of  the  absence  or  death  of  the  Governor,  to  exercise  all 
the  powers  contained  in  the  letter's  Commission,  according  to 
present  and  further  Instructions.^ 

'  Orifpnal  luBtmctions  in  Tr«*sttry  offioas,  Uolboumo. 
'  Tba  origiusl  of  tUis  commiaiioD  is  ibo  in  the  TivaiiDry  ullioaii  at  Unlbonruu. 
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To  persons  unfamiliar  with  the  mj-steriea  of  Downing 
Street,  these  arrai^ementa  may  seem  needlessly  complex.^  It 
may  indeed  well  be  doubted  whether  it  was  wise  to  attempt 
to  create  a  general  Executive  for  Australia,  in  face  of  the  fact 
that  the  imperial  parliament  had  definitely  declined  to  create  a 
general  legislature,  or  even  to  provide  for  its  creation.  Suppose 
that  in  any  difference  of  opinion  between  Sir  Charles  Fitz  Roy 
and  Mr.  La  Ttobe,  with  regard  to  Victorian  affairs,  the  Legislative 
Council  of  Victoria  bad  taifen  the  sideof  the  Lieutenant-Governor 
against  his  chief  Both  parties  would  have  been  placed  in  an 
awkward  position,  13ut  if  the  legislature  had  appealed  to  Sir 
Charles  Fitz  Koy  against  the  Lieutenant-Governor,  the  position 
of  the  latter  might  have  been  intolerable.  It  must  be  re- 
membered that  Sir  Charles  Fitz  Eoy  was  not  only  Governor- 
General  of  Australia,  but  Governor  of  Victoria,  as  well  as  of 
Xew  South  Wales,  Van  Diemen's  Land,  and  South  Australia. 
Only  towards  Western  Australia  did  he  stand  in  the  position 
of  a  mere  overlord,  and  the  terms  of  his  Instructions  were  such 
that  he  must  have  felt  that  his  position  with  regard  to  Western 
Australia  was  intended  to  be  merely  nominal.  It  was  doubt- 
less the  fear  that  the  same  result  would  ensue  in  the  other 
colonies  which  led  the  Home  government  to  make  the  compli- 
cated arrangements  described  in  this  chapter.  But  it  seems 
more  than  likely  that  these  arrangements,  if  acted  upon,  would 
have  led  to  dire  confusion,  and,  as  a  matter  of  fact,  they  never 
were  acted  on,  at  least  so  far  as  Victoria  was  concerned.  If  it 
was  merely  desired  to  pay  a  well-merited  compliment  to  a 
T&loaUe  public  servant,  whose  sphere  of  action  was  being 
apparently  reduced  just  as  he  was  deserving  well  of  his  country, 
the  object  might  surely  have  been  attained  by  the  simple  grant 
of  the  titular  distinction  of  Governor-General  to  Sir  Charles 
Fita  Roy, 

However,  the  arrangement  was  continued  during  Sir  Charles 
Fitz  Roy's  tenure  of  office.  Sir  Charles  Hotham's  commission, 
dated  tlie  3d  December  1853,'  being  in  the  same  form  as  that 
of  Mr.  La  Troba     But  on  Sir  Charles  Fitz  Roy's  departure, 

'  It  b  p>Ml)>ln  tliat  tlioy  wore  tugtioiUd  \>y  \aA\Ka  preccdcnU,  (CT.  S8  Q«o. 
IIL  c  £2.  H  40.44,  anil  3  fc  t  WiU.  IV.  c  B5,  H  GO-SS.)  And  igMii,  tha 
AoBtnliui  prwxIeDt  may  Iiit*  rAuUtJ  oil  iiubiu'iusiit  InilUn  [iractlce. 

*  Origiiikl  Id  Titi**ui7  oUcw  at  Uclbouruv. 
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in  January  1S55,  a  new  Commission  as  Governor  of  Victoria,' 
substaotiallj  in  the  same  form  as  that  of  Sir  Charles  Fitz  Boy, 
was  issued  to  Sir  Chailea  Hotham ;  and  though  the  title  of 
Governor- General  was  continued  till  the  arrival  of  Sir  John 
Young  in  Sydney  in  the  year  1861,''  we  hear  very  little  more 
ahout  it.     It  seems  to  have  been  of  no  practical  value. 

With  these  preparations,  the  constitution  of  Victoria  was 
got  to  work.  But  not  without  a  severe  trial  of  stability.  For 
the  discovery  of  gold  in  New  South  Wales  was  speedily  fol- 
lowed by  its  discovery  in  Victoria,  and  so  great  was  the  shock 
that  the  wheels  of  government  were  weU-nigl\  stopped.  On 
the  16th  July  1851,  less  than  three  weeks  after  separation, 
the  Lieutenant-Governor  was  obliged  to  issue  a  notice  to  the 
effect  that  any  public  servant  who  resigned  his  post  in  the 
existing  emergency  would  be  noted  as  ineligible  to  serve  again, 
and  would  certainly  not  be  re-appointed  during  His  Excellency's 
administration.^  And  this  ominous  notice  was  followed  at  the 
expiration  of  a  month  by  a  proclamation  *  declaring  it  to  bs 
illegal  to  take  gold  from  any  lands  in  the  colony,  and  to  dig 
or  search  for  gold  in  the  unahenated  lands  of  the  Crown.  On 
the  18th  August  1851  appeared  Eegulatious  for  Gold  Licences. 
They  are  practically  identical  with  those  issued  by  Sir  Charles 
Fitz  Boy  for  New  South  Wales,  and  fix  the  licence  fee  at  thirty 
shillings  a  month,  payable  in  advance,  the  licence  to  he  obtain- 
able from  the  Commissioner  on  the  spot,  who  is  to  make  rulea 
adjusting  the  boundaries  of  the  different  claims,  to  prevent 
confusion.  No  one  is  to  be  eligible  for  a  licence  or  renewal 
unless  he  produces  a  certificate  of  diachai^e  from  his  last  place, 
OP  proves  to  the  satisfaction  of  the  commissioner  that  ho  ha3 
not  improperly  absented  liimself  from  hired  service.  No  licences 
to  dig  in  private  lands  are  for  tlie  present  to  be  granted  to  any 
person  but  the  owners  or  their  nominees.  The  Eegnlations  are 
followed  by  the  well-known  form  of  licence.' 

In  spite  of  the  severe  shock  produced  by  these  events,  and 

•  Dated  2d  Feb.  1S55.     Original  in  TroBsurj  offices  at  Melbourne.    The  miii- 
nmm  memborahip  of  tbe  Executive  Council  is  li;  this  CommUsioD  attended  to  six. 

>  Cf.  Om>.  Oiuette(S.  S.  W.),  1881,  Slat  J»u.,  16lh  May. 

•  Omi.  OaxcUe.  23d  Jul;  1SS1. 

•  15th  Aug.  ISM,  Oov.  O'oette.     (MS,  nopy  iu  Public  Libwry,  HclbouniB.) 

'  Copj  of  Regulations  in  (?oiM7n«(fe,20lh  Aug.  1801.    (SpwiwciMioriicenMa 
actually  issued  can  bo  soeu  in  the  Public  Libnry,  Udbaums.) 
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the  evil  passions  which  they  arouaed,  the  new  Constitution  was 
Btorted.  On  the  4th  Octoher  the  returns  of  the  electiona  were 
published.'  On  the  l7th  the  first  meeting  of  the  Council  was 
fixed  by  proclamation  for  the  11th  November,  at  St.  Patrick's 
Hall,  Bourke  Street.^  On  the  31st  the  appointment  of  the 
non-elective  members  was  proclaimed*  and  on  the  11th 
November  the  Council  duly  met.* 

There  were  names  well  known  in  Australia  on  the  rolls  of 
the  first  legislative  Council  of  Victoria.  Mr.  J.  P.  Fawkner, 
one  of  the  pioneers  of  the  colony,  sat  for  the  counties  of  Talbot, 
Dalhousie,  and  Anglesey ;  Mr.  J.  F.  Palmer  (afterwards  Speaker) 
for  Normanby,  Dimdas,  and  Follett;  Mr.  William  Westgarth 
and  Mr.  John  O'Shannssy  for  Melbourne  City.  The  nominee 
members  included  Mr.  (afterwards  Sir  William)  Stawell,  the 
future  Chief-Justice ;  Captain  Lonsdale,  the  first  mai^strate  of 
Port  I'hillip ;  Mr.  (afterwards  Sir  £edmond)  Barry ;  Mr,  Ebden, 
whose  resignation  of  his  seat  in  the  Sydney  Council  had  led  to 
the  election  of  Sir  Thomas  Mitchell ;  and  Mr.  William  Clark 
Haines,  the  future  Colonial  Secretary  and  first  Responsible 
Premier  of  Victoria.  It  will  be  noticed  that  of  tlie  nominee 
members  only  two  were  members  of  the  Executive  Council. 

Immediately  upon  the  assembling  of  the  legislature  the 
members  proceeded  to  elect  a  Speaker.  The  choice  fell  upon 
Mr.  J.  F.  Palmer,*  who,  on  the  following  day  (12th  November 
185 1 ),  was  allowed  by  the  Lieutenant-Governor."  On  the  1 3th 
followed  the  latter's  opening  speech,^  which  contained  more 
than  one  interesting  announcement  with  regard  to  the  future 
relations  between  the  legislature  and  the  executive.  The 
Lieutenant-Governor  stated  that  he  should  submit  the  details 
of  the  Government  expenditure,  even  in  the  unalterable  items 
of  the  schedule,  for  the  Council's  examination,  that  he  should 
propose  a  revised  tariff  after  consultation  with  the  other 
colonies,^  that  ho  should  propose  a  new  system  of  education 
and  a  new  judicial  system.  He  asked  for  an  indemnity  for 
the  acta  of  the  executive  in  dealing  with  the  emergencies  con- 

•  ff™,  QoiOU,  SIh  Oct  1851.  '  Ibid.  2fid  Oct  '  Wol.  5tl>  Nov, 

•  V.  and  P.  1861,  p.  1  (this  volunis  u  not  in  the  Public  library). 

'  Ibid.  *  Ibid.  p.  8.  '  ibid.  p.  10. 

•  Tfaii  pUii  wu  utrer  Mrried  out.  The  Customs  Acti  of  New  South  WmIm 
and  Vlotoria  fur  thu  fuUowiiijt  yeir  ara  lulwtautially  different  (cC  U  Tic  Ho.  8 
[Vtotortal  iDd  19  Vic.  No.  7  (N.  8.  W.]) 
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sequent  upon  the  gold  discoveries/  and  he  laid  before  the 
Council  the  papers  relative  to  the  proposed  financial  settlement 
with  New  South  Wales.^ 

Two  more  formalities  had  to  be  disposed  of  before  the 
legislature  could  get  fairly  to  work  Disputed  returns  required 
decision,  and  the  Council  needed  Standing  Orders  to  regulate 
the  details  of  its  business. 

There  was  only  one  case  under  the  former  head.  On  the 
13  th  November  the  Lieutenant-Governor  laid  before  the  Council 
a  petition  which  he  had  received  from  Geelong,  complaining  of 
the  return  of  Mr.  Eobert  Bobinson  for  the  constituency  on  the 
ground  of  bribery  under  the  47th  section  of  the  Electoral  Act, 
"  For  supplying  meat  and  drink  to  the  voters  at  the  said  elec- 
tion and  keeping  open  public  houses  thereat."  ^  On  the  fol- 
lowing day  the  Speaker  produced  his  warrant  appointing  the 
Committee  of  Elections  and  Qualifications,*  its  members  were 
duly  sworn,  and  on  the  20th  November  the  petition  was 
referred  to  them  for  decision.*  On  the  11th  December  their 
report  was  brought  up  and  received.  After  hearing  the  evidence, 
the  Committee  found  that  the  charges  had  not  been  proved, 
but  that  the  petition  was  not  frivolous  or  vexatious.^  This 
finding  is  practically  equivalent  to  a  declaration  that  "  All's 
fair  in  war,"  and  is  not  creditable  to  the  morals  of  the  com- 
munity at  the  period.  The  published  evidence  proves,  either 
that  the  bribery  was  open  and  unquestioned,  or  that  the  wit- 
nesses were  guilty  of  unblushing  perjury.^ 

On  the  12th  December  the  Council  adopted  a  set  of  Stand- 
ing Orders,  which  were  duly  approved  by  the  Lieutenant- 
Govemor.« 

^  Apparently  the  Council  did  not  comply  with  this  request,  but  they  passed 
a  statute  dealing  with  future  cases  (15  Vic.  No.  15). 

2  Cf.  post,  PI).  163,  164.  »  V.  and  P,  1851,  p.  418.  *  Ibid,  sub  date. 

'  Ibid,  sub  date.  •  Report,  iMd,  p.  663. 

'  Evidence  in  V,  and  P.  1851,  pp.  556-564. 

^  Ibid,  sub  date.  There  is  a  copy,  initialed  by  the  Speaker,  in  the  volume 
of  Votes  and  Proceedings  at  the  Parliament  Houses. 


CHAPTER    XVII 

TWO   FINANCIAL   QUE8TI0KS 

Two  financial  questions  were  disposed  of  in  the  early  years  of 
the  new  Constitution.  One  related  to  the  exact  footing  upon 
which  the  financial  separation  between  New  South  Wales  and 
Victoria  should  be  effected,  and,  though  uot  of  firstrate  import- 
ance, it  is  worth  a  passing  notice.  The  other,  tlie  transfer  of 
the  collection  of  the  Customs  duties  from  imperial  to  colonial 
hands,  becomes  very  important  in  the  light  of  subsequent  events. 
It  will  be  remembered  that  on  the  opening  of  tlie  first 
session  of  the  new  Legislative  Council  of  Victoria,  the  Lieu- 
tenant-Governor had  laid  on  the  table  the  papers  relating  to 
tlie  financial  settlement  with  New  South  Wales.^  It  will  also 
be  remembered  that  in  the  course  of  the  agitation  for  separa- 
tion, the  old  Legislative  Council  at  Sydney  had  passed  a 
resolution  to  the  effect  that  the  revenues  from  New  Soutli 
Wftles  proper  and  Port  Phillip  should  be  treated  as  distinct 
from  tlie  1st  January  1850.*  The  Government  of  New  South 
Wales  was  prepared  to  effect  a  settleruent,  upon  the  stricter 
basis  of  a  division  as  from  the  actual  date  of  Separation,  based 
upon  the  average  contributions  of  the  preceding  twelve  months.* 
Lieutenant-Governor  La  Trobe  took  a  third  view,  and  contended 
that  the  accounts  should  be  treated  as  distinct  from  the  1st  of 
January  1S49,  on  Uie  ground  that  Separation  was  practically 
conceded  from  tliat  date.* 

■  Ante,  ji.  I«t3,  >  Ant/,  |<,  134. 

■  Cf.  Miuute  of  Exeootiva  Cauticil  of  K.  S.  W.,  llUi  itarch  18S2  (copy  in 
r,  and  P.  18S3"1,  a.  p.  454). 

*  LnCtnr  of  Ur.  U  Trobe,  Rd  May  ISr.I,  Md.  p.  45t).  Tliirt'O  wu  no  diapnU 
u  to  the  Luiil  tuodi,  which  h*d  iiraotioally  bc«n  kojit  dbtinot  from  tlie  rMaini>- 
tluu  of  ininii^atiun  iu  1S4S. 
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The  practical  issue  between  the  parties  was  a  sum  of 
£21,165:17:4,  and,  as  there  seemed  no  likelihood  of  an 
agreement,  the  Governor-General  decided  to  refer  the  question 
to  the  Home  government  for  decision,  at  the  same  time  point- 
ing out  that  as  the  Constitution  Statute  made  no  express 
provision  on  the  subject,  it  might  possibly  be  necessary  to 
obtain  fresh  legislation.^  The  Secretary  of  State,  being  fur- 
nished with  full  accounts,'  on  considering  the  matter,  concurred 
with  the  view  of  the  Government  of  New  South  Wales,  that  the 
legal  date  of  separation  was  the  only  date  of  which  official 
notice  could  be  taken,  but  for  further  security  referred  the 
matter  to  the  Lords  of  the  Treasury.'  The  latter  fully  agreed 
with  the  Minister,  and  further  had  no  doubt  that  the  settle- 
ment was  warranted  by  inference  from  the  Constitution  Statute, 
without  further  legislation.^  Upon  this  basis,  therefore,  the 
settlement  was  effected,  apparently  without  further  remonstrance. 

The  matter  of  the  Customs,  though  there  was  no  dispute 
in  connection  with  it,  proved  somewhat  intricate,  and  its  history 
well  illustrates  the  complicated  machinery  of  the  Imperial 
executive. 

By  tlie  English  statute  9  &  10  Vic.  c.  94,  a  long  series 
of  "Acts  to  regulate  the  Trade  of  the  British  Possessions 
Abroad,"  ^  passed  with  the  object  of  securing  uniformity  in  the 
Customs  laws  in  force  throughout  the  colonial  empire,  were 
in  effect  repealed,  permission  being  given  to  the  colonies  to 
alter  and  repeal  the  Customs  duties  established  imder  those 
statutes,  by  colonial  Act,  assented  to  by  Her  Majesty  and  the 
Imperial  Parliament.  The  **  Acts  to  regulate  the  Trade  of  the 
British  Possessions  Abroad  "  had  not  in  express  terms  included 
the  Australian  colonies,  but,  as  we  have  seen,^  they  had  really 
been  applied  to  New  South  Wales ;  and  when  it  had  been 
desired  to  give  to  the  latter  colony,  and  others  of  the  Australian 
group,  the  power  to  impose  their  own  Customs  duties,  this 
power  had  been  expressly  conferred  by  Imperial  legislation." 
Moreover,  in  auditing  the  expenses  of  ®  and  in  making  appoint- 

1   V,  and  P,  1853-4,  il  p.  464.  ^  Cf.  ibid.  pp.  458-466. 

«  Ibid.  p.  468.  *  Ibid.  p.  469. 

»  Viz.  the  6  Geo.  IV.  c.  114  ;  3  &  4  Will.  IV.  c.  59  ;  8  &  9  Vic.  c  93. 

•  Ante,  p.  30. 
7  Rg.  59  Geo.  III.  o.  114  ;  8  Geo.  IV.  o.  96 ;  9  Geo.  IV.  c  83,  §  26. 

>  Cf.  7  &  8  Vio.  0.  82. 
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meats  to  the  Australian  Cuatoma  staffs,  the  Imperial  govern- 
ment had  followed  the  practice  observed  in  those  colonies  to 
which  the  "  Acts  to  regulate  the  Trade  of  the  British  Poaseasions 
Abroad  "  did  strictly  apply,' 

The  statute  of  1846  necessitated  a  change  in  this  practice, 
and  accordingly,  by  direction  of  the  Treasury  in  1847  and 
following  years,  the  Imperial  officers  employed  under  the 
Board  of  Customs  in  Canada  had  been  withdrawn,  with  the 
exception  of  a  few  who  remained  to  secure  the  obser\'ance  of 
the  Btill  subsisting  Imperial  laws  relative  to  trade  and  naviga- 
tion,* This  change  the  Home  government  now  proposed  to 
extend  to  the  Customs  establishments  in  the  Australian 
colonies,  and  on  the  8th  August  1850  the  Secretary  of  State 
for  the  Colonies  (Earl  Grey)  issued  a  circular  to  the  Governors 
of  the  colonies  in  question,  in  which  he  announced  that  the 
Home  government  did  not  propose  to  await  the  coming  into 
force  of  the  new  constitutions  to  effect  the  contemplated 
change,  but  to  complete  it  at  once.  The  effect  of  the  change 
would  be  that,  with  the  few  exceptions  necessary  to  enforce 
tlie  Imperial  rules  relative  to  trade  and  navigation,  the  Customs 
officials  would,  for  the  future,  stand  on  the  same  footing  as  the 
other  officials  in  the  colonial  sei"vice,  i.e.  would  be  appointed 
and  dismissed  provisionally  by  the  Governor,  subject  to  the 
approval  of  the  Colonial  Office,  in  manner  provided  by  the 
Colonial  Regulations.' 

But  in  the  course  of  a  few  months  the  Home  government 
eeems  to  have  changed  its  mind  with  regard  to  the  exact 
nature  of  the  alterations  proposed  to  be  introduced,  for  on  the 
19th  April  1851  we  find  Earl  Grey  writing  to  the  colonial 
Governors  to  the  effect  that  it  is  determined,  instead  of  retain- 
ing Imperial  officials  to  secure  the  enforcement  of  the  Imperial 
Navigation  Laws,  to  transfer  the  whole  of  the  Customs  estab- 
lialunents  to  the  Colonial  Governments,  vesting  iu  certain  of 
the  colonial  officials  the  powers  necessary  to  enforce  the 
Imperial  rules.  In  return  for  these  powers,  the  officials  in 
question  are  to  funiiah  such  returns  and  documents  relating  to 

■  Trraoury  Minnts  of  25th  June  18&0  (K.  nnd  P.  IStS-S,  i.  |>.  701),  and  cir- 
oulu  of  Burl  <lr<<y  (<UJ,  f.  703). 

'  Cf.  TroMury  lliwit*  of  25tli  June  1S50  {iHd.  p,  701). 
'  CircuUr  in  ibid.  p.  701.    As  to  the  StgvtaUotu  in  r^uMtiaD,  ct.  ofBoial  oopjr 
A  Pabtiu  Ubracy,  M<-lliouni«. 
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trade  as  may  be  needed  for  the  iiifonaation  of  the  Imperial 
government.' 

Due  notice  of  the  application  of  thia  change  to  Victoria 
was  sent  by  Earl  Grey  to  3Ir.  La  Trobe.  In  announcing  the 
event,  the  Secretary  of  State  for  the  Colonies  especially  cautions 
the  Lieutenant-Governor  to  continue  so  far  as  possible  in  their 
present  positions  the  existing  officials,  although  they  will 
legally  be  subject  to  his  power  of  removal.  The  Lieutenant- 
Governor  is  also  directed  to  consider  and  report  upon  the  beet 
means  of  examining  and  auditing  the  Customs  accounts  in  the 
colony.' 

The  next  step  in  the  process  was  a  letter  sent  from  the 
Imperial  Commissioners  of  Customs  to  the  Collector  of  Customs 
at  Melbourne,  in  which  the  latter  is  informed  that  "  deputa- 
tions "  appointing  him  and  certain  others  Controllers  of  Customs 
and  Navigation  Laws,  together  with  Instructions  for  the  per- 
formance of  the  new  duties,  have  been  forwarded  by  the 
Commissioners  to  the  Lords  of  the  Treasury  for  transmission  to 
the  (Lieutenant)  Governor  of  Victoria.  Upon  receipt  of  the 
letter,  the  Collector  is  to  place  himself  in  communication  with 
the  (Lieutenant)  Governor,  with  a  view  to  the  transfer,  on  a 
date  to  be  fixed  by  His  Excellency,  of  the  establishment  of 
Customs  to  the  Colonial  goveniment.  From  the  time  of  the 
transfer  the  Customs  accounts  will  he  rendered  to  the  Colonial 
government.* 

Uixin  receipt  of  this  despatch  the  Collector  of  Customs  at 
Melbourne  wrote  a  formal  letter  to  tbe  Colonial  Secretary, 
announcing  the  fact,  and  requesting  the  Lieutenant-Governor 
to  name  a  date  for  the  transfer,*  Thereupon  the  Lieutenant- 
Governor  laid  all  the  papers  before  the  Legislative  Council,* 
and  suggested  the  Slst  December  1852  as  the  date  for 
completing  the  process.  In  this  suggestion  the  Legislative 
Council  immediately  concurred,"  and  passed  an  Act '  vesting 
the  nece-isary  powers  of  appointing  Customs  officials  in  tlie 
Lieutenant-Governor,  and  making  general  rules  for  the  regula- 
tion of  the  department.     But  it  would  appear  that  the  actual 

"   V.  a.«d  P.  18S2-3,  i.  p.  704, 

'  Piid.  |i.  Ofli).    By  tlie  Conatitution  Statute  (18  k  14  Vic  c.  EB,  S  IB]  tlio 
Iiii]>crlni  Kovonimciit  rcaorvod  the  power  to  girti  directions  on  lliis  point. 
>  n,ij.  y.  700.  *  Rid.  »  Ibiii.  11  til  AugtuL 

'  Ibid.  26Ui  August.  '  Ifl  Vic.  No,  £3. 
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re-OTganisation  was  not  effected  till  the  appointment  of  Mr. 
Childers  in  1854,  and  even  then  the  old  title  of  "Collector" 
was  retained,  though  the  Collector  undertook  the  Imperial 
duties  of  "Comptroller  of  Customs  and  Navigation  Laws."^ 
The  inevitable  effect  of  the  change  would  be  to  consolidate  the 
colonial  executive,  and  thus  prepare  the  way  for  Responsible 
Government. 

*  V,  and  p.  1855-6  (Papers),  iL  p.  51. 
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It  now  becomes  necessary  to  examine  the  progress  made  in 
the  development  of  local  government  under  the  Constitution 
of  1850. 

By  the  Constitution  Statute  itself  it  is  provided  that  all 
District  Councils  created  under  the  constitution  of  1842,  to 
which  no  elections  have  ever  taken  place,  shall  be  treated  as 
null,  and  that  even  in  cases  where  elections  have  taken  place, 
the  Governor  may,  upon  the  petition  of  the  Council  itself  or  of 
the  inhabitant  householders  of  the  District,  revoke  the  patent 
of  constitution.  The  way  thus  being  cleared  of  former  wrecks, 
the  Governor  is  to  have  power,  upon  the  petition,  duly  pro- 
claimed, of  the  inhabitant  householders  of  any  division  not 
included  in  an  existing  District  Council,  to  incorporate  such 
inhabitants  in  manner  and  for  the  purposes  provided  by  the 
statute  of  1842.^  In  nearly  all  respects  the  provisions  and 
powers  contained  with  respect  to  the  subject  in  the  statute  of 
1842  are  to  apply  to  the  Districts  thus  created,  but  the 
important  and  unpopular  provision  of  that  statute  which 
provides  for  the  payment  of  half  the  police  expenses  of  the 
colony  by  assessment  levied  upon  the  Districts,  is  unequivocally 
repealed.^  It  is  also  provided  that,  in  spite  of  any  powers  of 
local  government  existing  by  virtue  of  either  statute,  the 
colonial  legislature  may  regukte  the  exercise  of  their  powers 
by  the  local  bodies,  as  well  as  alter  their  constitution  and 
powers  and  the  limits  of  the  districts  themselves.' 

Practically,  then,  the  new  Constitution  made  the  future 
formation  of  local   government   areas  optional   on   the   part 

MS  Ifc  14  Yio.  c.  59, 1 20.  *  Hfid.  1 28.  *  Ibid,  1 24. 
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of  their  mhabitants,  and  removed  the  most  objectionable 
feature  of  the  old  aystem,  the  heavy  charge  for  the  police 
rate. 

In  the  second  session  of  the  new  legislature  the  matter 
was  taken  up,  and  a  select  committee  appointed  to  consider  the 
whole  subject  of  district  councils.^  On  the  16th  September  a 
report  was  presented.'  The  committee  find  that  the  failure  of 
the  scheme  of  1842  is  due  mainly  to  the  great  areas  of  the 
districts,  and  to  tlie  provisions  as  to  the  police  rata  They 
recommend  that  for  the  future  areas  of  local  government  shall 
not  have  a  radius  of  more  than  twenty-five  miles,  that  the 
duties  of  the  local  bodies  shiill  be  confined  to  the  execution  and 
maintenance  of  public  works,  that  to  this  end  the  suggestion 
of  the  Frivj-  Council  with  regard  to  the  distribution  of  the 
territorial  revenue  shall  be  adopted,  and  that  the  outstanding 
liabilities  of  the  Districts  of  Bourke  and  Giant  shall  be  defrayed 
out  of  the  general  revenue." 

Of  these  suggestions  the  most  substantial  for  general 
purposes  are  certainly  those  which  recommend  a  reduction  of 
the  area  of  the  districts  and  the  scope  of  the  local  government 
functions.  But  tlie  report  of  the  committee  loses  a  good  deal 
of  its  value  when  it  appears  that  the  evidence  upon  wliich  it 
is  framed  is  very  scanty,  and  obviously  biassed.*  Only  two 
witnesses  were  examined,  and  they  were  both  led.  The 
report  must  be  taken  merely  as  an  expression  of  the  a.  priori 
views  of  the  Committee,  and  it  was  not  adopted  by  the 
Council." 

For  there  was  a  rival  scheme  in  tlie  field.  On  the  7tli 
July  1852  the  Lieutenant-Governor  had  laid  before  the  legis- 
lature a  return  allowing  the  amount  expended  on  roads  and 
bridges  by  the  government  during  the  year  1851,"  and  on  the 
same  day  with  the  appointment  of  the  District  Councils  Com- 
mittee (which  was  only  carried  by  12  votes  to  5)  another 
coiiimitt«e  liad  been  appointed  witliout  opposition  to  consider 
the  subject  of  roads  and  bridges.'^  On  the  3d  November  this 
Committee  presented  a  very  interesting  report,  in  which  they 
sketched  the  previous  history  of  roatl-making    in  the  parent 

1  r.andP.  1862-3,  14th  July.  »  Ibid,  eub  il»t«. 

■  Ibid.  iL  p.  373.         •  Ibid.  ijp.  377-381.         "  Ibui.  1882-3,  l»l  December  1802. 

•  Ibid,  mil  d>Uu  '  Ibid.  1SS2-3,  lltb  July. 
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colony  of  New  South  Wnles.  Before  1824'  all  the  roade  had 
been  made  by  Govenunent  as  part  of  its  onlinary  duty,  and 
tolls  for  maintenance  hail  been  levied  iinder  prerogative  claim. 
Thia  practice  was  recognised  and  continued  after  ^e  constitu- 
tion of  the  Legislative  Council  by  the  6  Geo.  IV.  No.  20 
(K  S.  W.).^  continued  by  the  2  Will  IV.  No.  12  {N.  S.  W.), 
and  the  policy  thus  inaugurated  was  extended,  and  great 
additional  powers  given  to  the  Surveyor- General,  by  the  4 
Will.  IV.  No.  11  (N.  S.  W.),  which  also  empowered  the  governor 
to  appoint  "  Commissioners  of  Uoads,"  charged  to  inspect  and 
report.  But  it  is  expressly  provided  by  this  Act  that  these 
developments  shall  not  interfere  with  "  the  right  of  the  Crowii 
to  make  or  repair  public  or  private  Roads."  *  A  schedule  to 
tliis  Act  shows  that  at  the  date  of  its  passing  (1833)  there 
were  only  thirteen  public  roads  in  the  whole  colony. 

A  great  step  in  the  process  of  development  was  taken  in  the 
year  1840,  when  the  Legislative  Council  of  New  South  Wales 
passed  an  Act,*  providing  for  the  election  of  tnist«es  of  parish 
roads  by  the  proprietors  of  land  situated  within  three  miles 
of  and  usually  approached  by  any  parish  road.  The  trustees  so 
elected  may  hold  office  for  three  years,  and  may  levy  a  rate  for 
the  piirpose  of  making  or  maintaining  parish  roads.  They  may 
also  appoint  surveyors,  endowed  with  powers  similar  to  those 
granted  to  the  Surveyor-General  by  the  4  WUl.  IV.  No.  11, 
and  the  Governor  is  empowered  to  proclaim  tolls  on  the  roads 
and  to  assign  the  proceeds  to  the  trustees. 

Apparently  some  progress  had  been  made  under  this  last 
enactment,  for  in  the  year  1850  we  find  an  Act*  giving 
extended  powers  of  letting  the  road  tolls  to  farm.  It  should 
be  remembered  also  that  the  corporations  of  Melbourne  and 
Geelong  had  considerable  powers  in  the  matter  of  road-making. 

Accordingly  the  committee  recommend  a  further  develop- 
ment of  the  existing  policy,  by  the  creation  of  an  elective 
Central  Eoad  Board,  charged  with  the  duly  of  maintaining  the 
main  roads  and  bridges,  and  a  provision  for  the  creation  of 

I  Lt.  Uie  (Into  of  tlie  crealioii  of  tbe  first  Legislative  Council  ander  1  Geo.  IV. 
c.  as  {(OU,  p.  13;. 

'  Tlii*  Act  Ijaiivd  itself  uiton  the  ImperiAl  Statute,  EO  Qeo.  III.  i^  IH,  but  tho 
Utter  enactment  reully  only  refers  to  itiipnrt  dntin. 

'  4  Will  IV.  Ni).  11  {N.  8.  W.),  a  33.  M  Vic  No.  la  (N.  8.  W.) 

»  14  Vic  Ko.  6  (N,  3.  W.) 
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Uietrict  Eoad  Boards,  in  districts  proclaimed  by  the  Governor, 
with  charge  of  the  parish  and  croaa  roads.  The  Central  Eoad 
Board  is  to  have  the  disposal  of  all  the  government  grants  for 
roads,  and  is  to  be  assisted  by  an  executive  of  an  inspector- 
general  and  staff.  Tlie  ehatrmen  of  the  District  Boards,  when 
these  are  established,  are  to  have  seats,  but  not  votes,  on  the 
Central  Board,' 

The  valuable  report  of  the  committee  formed  the  basis  of 
the  16  Vic  No.  40 — the  "Act  for  making  and  improving  Eoads 
in  the  Colony  of  Victoria."  But  in  one  important  particular  the 
Act  differed  from  the  views  of  the  committee.  The  Central 
Soad  Board  created  by  the  Act  was  a  nominee  body  of  three 
members,  appointed  during  pleasure  by  the  Lieutenant-Governor.* 
The  Central  Road  Board  is  to  have  the  powers  and  officials 
suggested  by  the  report,^  and  local  Road  Districts  are  to  be 
formed  in  the  manner  proposed  by  the  same  document,  except 
that  tlie  initiation  is  vested  in  rather  a  larger  class  of  persons.^ 
Until  the  District  Boanla  are  formed,  the  trustees  of  parish 
roads  elected  under  the  4  Vic.  No.  12  (N.  S.  W.)  are  to  act  as 
District  Boards  for  three  miles  on  either  side  of  tlieir  parish 
ro&ds.^  But  though  the  District  Boards,  when  created,  are  to 
have  power  to  levy  tolls,  the  fixing  of  the  rate  is  to  be  left, 
within  the  bounds  prescribed  by  the  Act,  to  a  meeting  of  land- 
holders and  householders."  The  occupier  of  land  is  to  be 
primarily  liable  for  the  rate,  but  may  deduct  one-half  from  his 
renU'  All  the  funds  collected  by  the  District  Boards  are  to  be 
paid  into  the  Colonial  Treasury,  but  are  to  be  issuable  upon 
warrants  siguetl  by  the  chairmen  and  one  member  each  of  the 
respective  Boards  which  collected  them.*  Tlie  District  Boards 
are  to  be  capable  of  suing  and  being  sued  in  the  names  of  their 
membets,  but  the  liability  for  corporate  debts  is  to  he  confined 
to  cOHJorate  property." 

This  was  a  thoroughly  statesmanlike  attempt  to  deal  with 
the  question,  and  it  succeeded  admirably.  Up  to  the  Slst 
December  1855,  less  than  two  years  from  its  creation,  the 
Central  Boad  Board  had  completed  152  miles  of  main  road, 
and  done  a  good  deal  of  other  work  at  a  time  when  labour  was 


»  Sco  report  in  V.  <iM  1'.  1852-8.  iL  t>i>.  504.8. 
*  18  Vic.  No.  iO,  'SO  wid  7. 

*%VT.  '  S  30.  •  S  6(1. 


'  18  Vk,  >fo.  10.  §2. 


singularly  hard  to  get  and  very  difficult  to  oi^nise.'  The 
scheme  of  District  Boards  gradually  developed,  till  it  glided 
naturally  into  the  policy  of  the  "Shires  Statute  "of  1869,' 
which  again  led  the  way  to  the  consolidating  Local  Government 
Act  of  1874.  But  it  is  doubtful  if  the  credit  of  the  policy  can 
rightly  be  claimed  by  Victorian  statesmen,  for  there  can  be  little 
hesitation  in  attribat^g  the  main  outlines  at  least  of  the  scheme 
to  similar  legislation  which  had  taken  place  a  short  time  before 
in  South  Australia  and  Van  Diemen's  Land.^ 

But  another  great  step  in  the  development  of  local  govern- 
ment was  taken  in  this  period.  In  tlie  year  1854  general 
measures  upon  the  subject  were  proposed  by  the  Government, 
which  obviously  wished  to  attempt  some  fulfilment  of  the 
intentions  of  the  Constitution  Statute,  Although  former  efforts 
to  introduce  a  complete  scheme  of  local  government  into  the 
country  districts  had  not  been  successful,  the  town  corporations 
of  Melbourne  and  Geeloug  had  for  some  time  been  in  existence 
with  good  results,  and  quite  recently  the  municipal  franchise 
had  been  greatly  extended.* 

Tlie  result  of  the  Government  proposals  was  the  "  Act  for 
the  Establishment  of  Municipal  Corporations,"*  which  em- 
l>owered  the  incorporation  of  any  area  not  exceeding  9  square 
miles,  and  having  a  population  of  at  least  300,  upon  the 
petition  of  150  resident  householders,  not  opposed  by  a  greater 
number,"  and  authorised  the  Governor,  with  the  consent  of  the 
municipality,  subsequently  to  include  within  it  any  adjoining 
district  with  a  density  of  population  of  36  resident  house- 
holders to  the  square  mile,' 

The  governing  body  of  the  municipality  is  to  be  a  Council, 
consisting  of  three,  five,  or  seven  members,  with  a  chairman 
annually  elected,  and  made,  ex  officio,  a  justice  of  the  peace.* 
The  members  of  Council  retire  by  rotation,  but  are  re-eligible." 
The  powers  given  to  the  municipal  Council  are  considerable. 
It  has  the  power  of  making  by-laws  for  the  "general  good 
government "  of  the  district^"  It  is  to  manage  the  roada,  piers, 
and  wharves,  and  to  provide  and  manage  public  cemeteries,  to 
care  for  the  poor  and  infirm,  to  provide  a  water  supply,  and  to 

'  r.  and  p.  1852-3,  ii.  p,  611.  '  33  Vic.  No.  858. 

•  Cf.  Ordinani*,  1849,  No.  H  (fl.  A,)  and  i5  Vic  No.  8  [Van  D(anien'«  Und). 
•  By  tho  16  Vic.  No.  18,  reducing  tbc  qualification  by  ono-half. 

'  18  Vic.  No.  IE.        «  S  2.        '^8  3.        "  SS  10-17.        '  g  ts.        "  §  2fl. 
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make  rales  for  drainage  and  lighting  arrangements.^  It  may 
levy  tolls  and  dues  upon  the  roads,  v^harves,  and  other  public 
conveniences  within  its  district,  and  a  general  rate  on  houses 
and  land  not  exceeding  two  shillings  in  the  pound  on  the 
annual  value,  half  of  such  rate  to  be  paid  by  the  landlord  and 
half  by  the  tenant^  All  by-laws,  rates,  and  assessments  are 
to  be  approved  of  by  the  Lieutenant-Governor  before  coming 
into  operation,'  and  the  Government  is  to  have  the  right  of 
inspecting  the  progress  of  all  works  undertaken  with  borrowed 
money.^  If  a  Council,  after  receiving  a  loan  of  public  monies, 
fails  to  comply  with  its  engagements,  and  the  ratepayers  decline 
to  elect  a  new  Council,  the  Governor  may  transfer  its  functions 
to  a  board  of  commissioners,  to  be  exercised  until  the  loan  is 
repaid.* 

This  Act  may  be  regarded  as  the  parent  of  town  self- 
government  in  Victoria,  just  as  the  16  Vic.  No.  40  was  the 
parent  of  rural  self-government  The  area  fixed  by  it  as  the 
maximum  for  a  municipality  still  remains  the  orthodox  limit 
for  a  borough,  and  many  of  the  provisions  of  the  Act  are  con- 
tinued in  the  most  recent  legislation  on  the  subject.  The  Act 
was  popular,  and  immediately  put  into  force.*  The  period 
before  us  is  therefore  important,  amongst  other  things,  as 
being  the  seed  plot  of  the  system  of  local  government  in 
Victoria. 

»  §§  27,  28.  »  §  30.  »  §  33.  *  §  28.  »  §  50. 

'  Cf.  petitiona  for  incorporation  in  0,  O.  1855,  27th  February,  etc. 
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THE   ADMINISTRATION   OF   JUSllCE 

The  arrangements  contemplated  by  the  constitution  of  1850 
for  the  establishment  by  Letters- Patent  of  a  Supreme  Court  of 
Victoria  were  never  carried  out,  for  things  moved  quickly  in 
those  days,  and  within  a  short  time  after  the  establishment  of 
the  new  colony  the  matter  was  made  the  subject  of  a  colonial 
statute.  The  15  Vic.  No.  10,  many  of  the  provisions  whereof 
are  still  in  force,^  provides  that  there  shall  be  a  court  to  be 
styled  "  the  Supreme  Court  of  the  Colony  of  Victoris^"*  con- 
sisting of  not  more  than  three  judges,  of  whom  one  is  to  be 
styled  "  the  Chief- Justice  of  the  Supreme  Court  of  the  Colony 
of  Victoria,"  and  is  to  take  precedence  of  every  person  in  the 
colony  except  the  Governor  and  Lieutenant-Governor  and  certain 
very  exalted  Imperial  personages.®  The  judges  of  the  court  are 
to  be  appointed  temporarily  by  the  Lieutenant-Governor,  and 
permanently  by  Her  Majesty,  with  similar  provisions  for  their 
suspension.^  The  court  is  also  to  be  furnished  with  a  Master 
in  Equity,  Registrar,  Prothonotary,  and  other  necessary  officials, 
appointed  in  the  same  manner  as  the  judges,  but  holding  office 
during  pleasure  only.^  ** 

The  court  is  to  be  a  Court  of  Eecord,^  and  to  have  within 
Victoria  the  common  law  jurisdiction  of  the  three  superior 
courts  of  common  law  at  Westminster;  the 'criminal  juris- 
diction of  the  Court  of  Queen's  Bench  and  the  Central  Criminal 
Court  in  London ;  the  equitable,  common  law,  and  domiciliary 
jurisdiction  of  the  Lord  High  Chancellor  of  England;  and 
ecclesiastical  jurisdiction,   including  the  power  to  grant  and 


^  They  have,  of  course,  been  re-enacted  by  the  "  Supreme  Court  Act  1890. 
»  16  Vic  No.  10,  §  2.         »  »  8,  4.         *  §§  8,  5.         »   §  7.         «  §  9. 
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effect  proliftte  aud  adminiatratioii  according  to  the  practice  of 
the  Prerogative  Court  of  Canterbury.'  Every  crimlual  pro- 
secution in  the  court  is  to  be  by  information  in  the  name  of 
a  law  oHicer  of  tbo  colony,  but  a  private  person  may  obtain 
leave  to  file  an  information  in  any  matter  not  involving  the 
pnnishment  of  death.'  All  issues  of  fact  on  criminal  trials  are 
to  be  tried  by  juries  of  twelve,' 

Besides  the  Supreme  Court,  there  are  to  be  Circuit  Courts 
proclaimed  by  the  Lieutenant-Governor  throughout  the  colony, 
with  the  powers  to  hear  civil  issues  and  try  criminal  offences 
committed  within  the  circuit  districts  of  the  courts  of  Nisi 
Prim,  Assize,  Oyer  and  Terminer,  and  General  Gaol  Delivery  in 
England;'  and  in  the  matter  of  civil  issues  the  Circuit  Courts 
are  to  stand  in  the  same  relation  to  the  Supreme  Court  as  the 
courts  of  Nisi  Prints  occupy  towards  the  superior  courts  from 
which  their  records  are  sent,  but  no  judge  of  the  Supreme 
Court  will  require  a  special  commission  to  hold  a  Circuit 
Court," 

There  is  also  to  be  a  sheriff  for  the  colony,  with  deputies 
for  the  circuit  districts,  to  act  as  the  executive  officers  of  the 
court,  with  power  to  sell  the  real  and  peraonal  property  of 
execution  debtors  and  to  grant  replevin  as  in  England."  An 
important  provision  enables  the  Supreme  Court  to  change  the 
"  venue  ""  in  any  proceedings  in  the  interests  of  justice.^  The 
Court  may  also,  subject  to  certain  restrictions,  make  rules  of 
practice  for  the  conduct  of  business  and  the  education  and 
admission  of  practitioners." 

So  far  as  Australian  authority  is  concerned,  the  decision 
of  the  Supreme  Court  is  in  every  matter  to  be  final ;  but  in  any 
case  involving  one  thousand  pounds  the  party  aggrieved  may 
obtain  leave  to  appeal  to-Her  Majesty  in  Council,  upon  giving 
within  three  months  the  security  ordered  by  the  court.'"  This 
provision  is,  however,  to  be  subject  to  Her  Majesty's  own 
>gis.  -  'S12. 13. 

'  S  Vl.  The  Suprotnc  Court  Aut  wax  fonnded  a]<on  &  report  ilrawn  ap  hy  Mr. 
SUimU  and  Mr.  Barry  in  Ui«  fiivt  session  of  tlie  Legulative  Couiidl  (n  itaH 
P.  186I-a.  p.  S89). 

•  ITor  niBiiiiing  of  th«»o  tenia  ct.  Bltuikiilone,  Cammrnlaries,  blc.  i».  e.  IB. 

•  IB  VkNo.  10,  g]7-  •  aai-afi. 

'  1.1,  tb«  jiUcv  of  trial,  which  foniiorly,  iu  ocrtun  ctuei,  de^icnded  upon  tha 
iiUoe  wlinM  tho  olfenD*  was  allrj^'d  to  liikre  licru  committed. 

»  I  31.  •  8  32.  "  §i  33,  3*. 
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B^;iiIatioii8  upon  the  sabject  of  appeals/  and,  by  an  Order  in 
Council,  the  amount  necessaiy  to  constitute  a  good  ground  of 
appeal  was  in  fact  reduced  to  five  hundred  pounds.^ 

The  Act  was  immediately  got  to  work,  and  two  judges 
appointed  under  it  These  were  Mr.  (afterwards  Sir  William) 
&  Beckett^  the  former  District  Judge  of  Port  Phillip,  who  was 
appointed  Chief-Justice,  and  Mr.  (afterwards  Sir  Sedmond) 
Barry,  who  was  at  the  time  Solicitor-General  and  a  nominee 
member  of  the  Legislative  Council*  In  accordance  with  English 
practice,  Mr.  Barry,  on  his  appointment  as  judge,  resigned  his 
seat  in  the  L^islative  Council^ 

But  the  increasing  needs  of  the  colony  required  a  great 
development  of  legal  machinery,  and  in  the  next  session  we 
find  several  very  important  Acts  dealing  with  the  various 
departments  of  legal  administration.  The  intricacies  and 
pitfalls  of  criminal  practice  were  remedied  by  the  1 6  Vic.  No. 
7,  the  law  of  evidence  by  the  1 6  Vic.  No.  9,  the  subject  of  Courts 
of  Sessions  was  dealt  with  by  the  16  Vic.  No.  3,  the  old 
system  of  Courts  of  Bequests  was  superseded  by  that  of  County 
Courts  by  the  16  Vic.  No.  11,  the  jury  laws  were  extended  by 
the  16  Vic.  No.  7,  and  various  reforms  efifected  on  the  police 
system  by  various  enactments.* 


85. 

»  Order  of  9th  June  1890,  under  7  4  8  Vic.  c  69  (copy  of  Order  in  Govern- 
ment edition  of  Coruolidated  Statutes,  under  Supreme  Court  Act  1800). 
»  0.  G.  1852,  2l8t  January. 
*  r.  and  P.  1852-3,  2d  July.  »  16  Vic  Nos.  13,  14,  16,  24. 


Although  the  Land  question  occupied  a  good  deal  of  attention 
in  this  period,  there  13  not  very  much  of  a  historical  nature  in 
connection  with  it,  for  the  action  of  the  Council  was  directed 
rather  more  towards  the  operation  of  the  existing  system  in 
individual  cases  than  towards  the  system  as  a  whole.  Towards 
the  end  of  the  period,  however,  important  steps  were  taken. 

Very  full  statistics  upon  the  subject  of  the  Crown  lands 
were  laid  before  the  Legislative  Council  by  the  Lieutenant- 
Governor  during  the  session  of  1852.  From  them  it  is 
poesible  to  gather  not  merely  the  legal,  but  to  some  extent  the 
economic  position  of  the  question.  The  total  amount  of  Crown 
lands,  just  over  600  square  miles,  which  had  been  alienated 
before  Separation,  had  produced  a  total  result  of  £776,000 
(odd).  The  fluctitation  of  prices  had  at  different  times  been 
singularly  capricious,  but  the  general  result  was  that  during 
the  latter  years  of  the  period  town  lauds  had  shown  a  decided 
tendency  to  fall  in  value,  while  the  suburban  and  country  lands 
showed  an  equally  steady  tendency  to  rise.  Till  the  year  18i5, 
the  average  price  of  country  lands  iu  any  year  never  exceeded 
the  statutory  minimum  of  £1  an  acre,  but  in  the  year  1850-1 
(before  the  discovery  of  gold)  it  rose  to  £1  :  os.  an  acre.  The 
purchase  by  private  contract  of  lands  unsold  at  auction  seems 
to  have  been  very  popular,  this  method  accounting  for  nearly 
one-half  of  the  total  sales.  The  auctions  generally  took  placu 
at  Melbourne,  Portland  being  the  only  otlier  place  at  which 
they  were  held. 

One  very  interesting  item  in  the  statistics  is  the  return 
showing  the  extent  to  which  the  squatters  had  availed  them- 
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selves  of  the  power  of  pre-emption  granted  by  tlie  Order  in 
Council  of  9th  March  1847.'  Only  1783  acres  had  actually 
been  granted,  to  five  claimants,  under  the  Order,  but  within  the 
last  twelve  months  no  less  than  seventy  other  applications  to 
purchase  had  been  received,  and  were  only  delayed  by  the 
inability  of  the  Survey  department  to  make  the  necessary 
investigations,  This  return  is  a  striking  comment  on  the  report 
of  Mr.  Lowe's  committee  of  1849,  which  described  the  pre- 
emptive right  as  worthless.' 

The  discovery  of  gold  in  the  winter  of  1851  had,  of  couree, 
enormously  increased  tlie  amount  of  the  land  sales  during  the 
ensuing  twelve  mouths,  the  country  lands  going  up  in  quantity 
from  33,000  to  128,000  acres.  But  it  is  a  little  remarkable 
that  the  average  price  of  country  land  had  scarcely  increased 
at  all ;  such  increase  in  price  as  there  was  went  to  the 
account  of  town  lands.  Altogether,  in  the  year  ending 
30th  June  1852,  the  Land  fund  realised  from  sales  alone 
no  less  a  sum  than  £327,000,  The  applications  for  purchase 
by  pre-emptive  right  were  still  pouring  in,  and  the  powers 
of  the  Survey  department  were  taxed  to  the  utmost  to  secure 
suitable  reserves  for  the  future  use  of  the  public  It  had, 
however,  succeeded  in  reserving  over  1000  square  miles 
in  the  Intermediate  and  Unsettled  districts  of  the  colony  from 
the  claims  of  the  squatters.' 

But  the  difficulties  and  dangers  of  the  first  year  of  gold 
produced  other  effects  on  tlie  Land  question.  So  great  had 
been  the  excitement  in  the  colony,  that  the  Government  had 
only  been  able  to  retain  the  services  of  its  ofiicials,  at  s  time 
when  they  were  imperatively  needed,  by  the  offer  of  greatly 
increased  salaries.  And  not  only  had  the  salaries  of  the  exist- 
ing officials  been  increased,  but  very  large  extensions  of  the  staff 
had  to  be  made.  In  these  cii-cumstances  both  the  Governor- 
General  and  the  Lieutenant-Governor  suggested  to  the  Home 
authorities  that  the  large  funds  being  derived  from  the  issue 
of  gold  licences  should  be  definitely  appropriated  to  meet  the 
increased  expenses  of  the  Colonial  government,  and  that  they 
should   be   invested  with   power  even   to  employ  the   unap- 

'  AnU,  p.  103.  *  Ante,  p.  101. 

'  Th<ae  Bguiw  we  t&kvii  from  papera  in  V.  and  P.,  1863-3,  iL  |ip.  l-8i.     As 
to  Ibe  difficulty  botncou  tbe  wiiuttcrs  &dc1  the  resvn-m,  at  poa,  j>ii.  1S2-189. 
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propriated  moiety  of  tlie  retnaining  Land  revenue  for  similar 


The  answer  to  these  suggestiona  came  in  the  veiy 
important  despatch  of  Sir  John  Pakington  (Earl  Grey's 
successor)  dated  2d  June  1852,  which  waa  laid  before  tiie 
L^islative  Council  of  Victoria  ou  7th  September  1852.' 
The  income  from  the  gold  licences  is  granted  freely  and 
unreservedly,  and  the  distribution  of  this  fund  is  placed  in  the 
hands  of  the  Legislative  Council,*  who  will  thenceforward  take 
over  the  management  of  the  gold  question.'  With  regard  to 
the  unappropriated  moiety  of  the  residue,  the  permission  ia  by 
no  means  so  wide,  though  the  concessions  are  great.  The 
Lieutenant-Governor  ia  authorised  to  apply  the  fund  generally, 
with  the  advice  of  the  ExcciUive  Council,  "  to  the  purposes 
rendered  urgent  by  the  present  crisis,  so  far  as  this  can  be 
done  without  absolute  inconvenience  to  other  departments  of 
the  public  service,"  *  The  urgent  need  for  immigrants  at 
present  existing  in  the  colony  of  course  rendered  it  impossible 
to  entertain  the  cession  of  that  part  of  the  Land  fund 
appropriated  for  emigration  puqjoses,  and  the  demand  of 
Geelong  to  be  admitted  to  share  in  the  distribution  amongst 
the  municipal  councOs  contemplated  by  the  constitution  of 
1850  met  with  a  rather  cool  reception  from  the  Home 
government.* 

This  despatch  marks  another  important  step  in  the  develope- 
meat  of  the  Land  question.  Kot  only  is  a  substantial  part  of  the 
territorial  revenue  absolutely  handed  over  to  the  colonial  legis- 
lature, but  the  colonial  executive  is  empowered  to  draw  upon 
half  the  remainder  at  its  discretion.*  Nominally,  of  course,  the 
executive  still  remained  independent  of  the  legislature,  but  the 
progress  of  events  was  strengthening  the  latter,  and  the  result 
of  the  concession  soon  became  obvious.  On  the  9th  December 
1853  the  Legislative  Council  passed  a  resolution  that  "the 
exigencies  of  this  colony  are  so  great,  that  the  unappropriated 
moiety  of  the  Land  Fund  is  necessary  for  the  general  wants  of 
the  Colony,"  and  embodiefl  the  resolution  in  an  Address  to  the 

'  r.  and  r.  .lib  date.     DMi«lflL  in  V.  am!  F.,  1S52-3,  i.  ]■]..  "20-728. 
'  Pm.  16<.t(i«i|«tch.  •  Par.  19.  *  P»r.  23. 

*  V.  and  P.,  7Ui  Fob.  ISGS.     Dea|ntcb  in  toL  i  p.  028. 

*  For  till)  year  1SG3  the  guld  revenue  banded  over  rexitieil  nBarly  lisir  * 
mUlioii  (  P:  and  P.,  1SG3-4,  i.  p.  632]. 


t2o  THE  LAND  QUESTION  »a«t  m 

Lieatenant-Governor.'  The  following  daj  the  latter  replied 
tr^ac  if  the  fonda  already  provided  failed  to  meet  the  requisite 
expenditure,  he  should  hold  himself  bound  to  make  up  the 
deficiencT,  so  f ar  aa  might  be,  &om  the  balance  of  the  un- 
appropriated moiety  of  the  land  fund ;  but  that  "  if  the  object 
of  the  Council  in  ita  present  Address  be  to  induce  the  Lientenant- 
Govemor  to  pledge  himself  to  an  unconditional  transfer  of  the 
unappropriated  moiety  of  the  Land  Fund  to  the  General  SeTenue, 
to  he  placed  on  the  Ways  and  Means — the  Lientenant-CrOTemor 
murtt  »tate  his  regret  that  a  compliance  with  the  wish  of  the 
Council  M,  at  this  time,  quite  out  of  his  power."  *  In  other 
worrh,  the  fund  may  be  relied  upon  as  an  ultimate  resort,  but 
is  not  X/)  \fh  treated  as  part  of  the  ordinary  revenue. 

Up^>n  this  footing  matters  continued  during  the  period,  the 
Government  constantly  supplying  the  deficiencies  in  the  ordinary 
revenue  by  drafts  from  the  Land  fund.^ 

On  the  7th  February  1853  there  came  an  important 
arinounc^.-ment  from  the  Home  government,  to  the  effect  that 
the  r;oloriial  officials  would  no  longer  be  allowed  to  exercise  the 
rL'^)\l  re:-;erve<l  to  the  Crown  by  the  loth  section  of  the  Land 
Act  of  1842,*  of  selling  unsurveyed  blocks  exceeding  20,000 
acroH  by  private  contract  at  the  minimum  upset  price 
then  prevailing.*  This  section,  the  parent  of  the  great  Land 
companies  of  Xew  South  Wales  and  Van  Diemen's  Land,  had 
l>een  marie  use  of  by  a  private  capitalist  in  Victoria,  and  it  was 
evident  that,  in  the  new  circumstances,  the  practice  tended  to 
encourage  a  dangerous  monopoly.  The  credit  of  the  official 
initiative  in  the  matter  is  apparently  due  to  Lieutenant-Governor 
\jx  Trobe. 

We  now  corne  to  the  very  important  and  acute  develope- 
merit  of  the  ^luestion  which  took  place  during  the  latter  portion 
of  the  period  under  review,  and  which  practically  carried  the 
subject  up  to  the  grant  of  Responsible  Government  This  time 
it  is  not  a  question  between  the  colony  and  the  Home  govern- 
ment, but  a  division  amongst  the  colonists  themselves. 

Tlie  Order  in  Council  of  9th  March  1847®  practically 
contemplated  the  substitution  for  the  annual  licence  system,  in 

»   K  and  P.,  sub  date.  *   V-  «'i<^  P-^  10th  December  1852. 

5  Cf.  accounts  for  1852,  1853,  and  1854  in  volumes  of  V,  and  P.  for  tbe 
aucceeaing  ycar».  *  ^  *  «  ^ic.  c.  36. 

»  Dcspatcli  in  r.  and  P.,  1852-3,  p.  928.  AiUe,  p.  103. 
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the  Intermediate  and  Unsettled  districts,  of  a  leaseliold  squatting 
syatem,  baaed  upon  the  grant  of  leasea  not  exceeding  eight  and 
fourteen  years  respectively.  It  also  contemplated  the  pre- 
emptive purchase  by  the  acLuattera  of  portions  of  their  rang,  to 
secure  their  homesteads  and  permanent  improvementa, 

But  it  will  be  remembered  tliat  the  licence  system  had  been 
purely  personal,  being,  in  fact,  mere  permission  to  certain 
individuals  to  depasture  flocks  within  certain  roughly-defined 
districts.  But  a  lease  has,  almost  from  time  immemorial,  signi- 
fied in  English  law  a  grant  for  a  term  of  years  of  a  definite  and 
oaiefiiUy  identified  piece  of  land.  While,  therefore,  it  was  quite 
possible  to  give  a  squatter  a  personal  licence  to  pasture  stock 
in  a  country  never  before  trodden  by  the  foot  of  white  man,  a 
country  whose  local  details  were  absolutely  unknown  to  the 
Government,  it  was  not  logical  to  grant  the  same  person  a  lease 
of  a  similarly  vagus  character.  It  became  necessary  to  make 
a  survey  of  the  land  proposed  to  be  granted,  and  to  settle 
boundaries  between  rival  claimants. 

It  is  barely  possihle  that  this  necessity  altogether  escaped 
the  attention  of  the  fraraers  of  the  Order  in  Council  of  9th 
Mareh  1847.  It  is  more  likely  that  their  ignorance  of  local 
conditions  led  them  to  assume  that  the  task  of  survey  would 
prove  comparatively  light.  Probably  they  were  not  intimately 
familiar  with  the  local  features  of  South  Gippsland  and  Port- 
land Bay  District. 

Be  this  as  it  may,  it  is  quite  certain  that  the  necessity  for 
survey  practically  postponed  to  an  indefinite  date  the  granting 
of  the  leases  in  Port  Phillip.  When  Separation  came,  very 
little  headway  had  been  made  in  the  task  ;  and.  in  spite  of  the 
Government  liegulations  which  from  time  to  time  appeared  on 
the  subject,  the  squatters  were  practically,  to  all  appearance,  in 
the  same  position  that  they  occupied  before  the  passing  of  the 
9  &  10  Vic.  c  104.'  Possibly  they  considered  themselves 
safe ;  possibly  they  were  indifferent  to  the  prospects  of  being 
ejected. 

But  the  discovery  of  gold  at  once  changed  the  aspect  of 
oCfftirs.  Its  first  effect  was  to  stop  the  slow  process  of  survey 
by  calling   off  the   survey  parties  to  more  exciting   pursuita. 

'  DMpatrh  of  Liautinuit- Governor   La  Trabe,   ikUd  3d  acptdmber   ISSa 

(F.Mde.. isss-i.  ii.  p.  -iu). 
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Its  second  was  to  establish  a  mutually  helpful  and  profiuble 
trade  in  supplies  between  the  squatters  aod  the  tfaouaands  of 
improvident  gold-aeekers,  who  msbed  to  the  front  without  a 
thought  of  provisions.  Its  third  effect,  closely  connected  with 
the  second,  was  to  excite  in  the  minds  of  the  squatters  a  lively 
anticipation  of  fnture  profit  to  be  realised  by  holding  on  to  that 
popular  commodity,  land.  And  the  fourth  was  to  arouse  in 
the  minds  of  the  newer  airivak,  the  gold-seekers  and  those 
connected  with  them,  a  strong  desire  to  break  up  for  sale  the 
undeveloped  lands  of  the  colony. 

Hereupon  arose  much  difficultj\  Naturally  enough,  the 
squatters  began  to  look  with  imbonnded  respect  upon  that 
charter  of  their  hopes,  the  Order  in  Coiujcil  of  9th  March  1847. 
and  its  amendments.  Into  these  documents  they  naturally  read 
all  that  their  feelings  dictated,  and,  tn  the  expressive  language 
of  old  equity  principle,  they  "  treated  that  as  done  which  ought 
to  have  been  done."  Briefly  put,  their  claim  was,  that  having 
applied  for  leases,  and  their  demand  having  been  thwarted 
only  by  the  dilatoriness  of  the  government,  they  must  be 
deemed  to  be  leaseholders  '\a  actual  possession  under  the  Orders 
in  Council,  with  pre-emptive  rights  to  purchase  the  fee-simple 
of  any  parts  of  their  runs  at  non-competitive  rates.'  And  they 
strenuously  opposed  the  throwing  open  to  public  sale  of  any 
[jortion  of  the  lands  they  occupied. 

Considerable  t^tatioa  was  the  result  of  this  conflict  of 
views,  and  after  much  petitioning  and  resolving*  the  matter 
came  before  the  Legislative  Council  On  the  28th  July  1852 
Mr,  Kawkner  moved  a  resolution  advocating  the  inclusion  of 
the  whole  of  the  "  Intermediate "  districts  proclaimed  under 
the  9  &  10  Vic.  c.  104,  together  with  such  parts  of  the 
"  Unsettled  "  districts  as  included  known  goldfields,  within  the 
"  Settled  "  area.*  As  the  effect  of  this  prayer,  if  acceded  to, 
would  liave  been  greatly  to  reduce  the  area  of  pastoral  leases, 
and  practically  to  annihilate  the  most  valuable  pre-emptive 
claims  of  the  squatters,  the  motion  was  strongly  opposed  by 
the  pastoral  interests  in  the  Council,  with  the  result  that  an 
inconsistent  amendment  was  carried  by  a  majority  of  1 8  to  7 
votes.*     The   amendment   suggested    tliat    leases   should     be 


'  y.  a,uip.,  1868-4,  u.  ^2^e. 

■  For  meaning  <it  thiao  trtnu  et.  anU,  p.  1 


'  DoeutncnU,  ibid.  pp.  £70-186. 
*  y.  and  P..  18B2-3,  SSth  Jn]y. 
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inuuediately  issned  to  the  occupants  of  Crown  lands,  to  date 
from  the  7th  February  1848,'  in  order  that  the  lands  might 
be  "opened  for  sale  under  the  Orders  in  Council  of  the  9tli 
March  1847  in  quantities  to  meet  the  demand  of  the 
increasing  population  of  the  colony."' 

Three  weeks  later,  however,  the  Legislative  Council  seems 
to  have  agreed  upon  a  compromise  between  the  contending 
parties,  for  when,  on  the  17th  August  1852,  it  was  moved  by 
Mr.  Fawkner  that  the  Lieutenant-Governor  should  be  requested 
to  withhold  grants  of  land  to  all  persons  claiming  under  the 
pre-emptive  rights  alleged  to  have  been  conferred  by  the  Orders 
in  Council,  the  motion  was  amended  by  a  clause  exempting  the 
grants  of  land  for  homesteads,  and  then  agreed  to,  apparently 
without  a  division,'' 

The  policy  of  the  Government  at  this  juncture  is  concisely 
stated  by  the  Lieutenant-Governor  himself,  in  his  report  of  the 
matter  to  the  Home  government  He  declined  to  interfere 
with  the  preparations  for  the  issue  of  leases  wliich  were  still 
proceeding,  and  he  allowed  the  applicants  for  leases  to  purchase, 
under  the  pre-emptive  claim,  limited  portions  of  their  runs  for 
homestead  purposes.  But  he  made  a  very  liberal  use  of  the 
powers  of  reservation  contained  in  the  Orders  in  Council  by 
withdrawing  from  the  pastoral  areas  large  reser\-es,  not  merely 
for  public  purposes  usually  so  understood,  but  also  for  town- 
sliip  and  village  sites ;  and  theso  reserves,  although  situate 
beyond  the  settled  districts,  he  threw  open  to  public  sale  in 
allotments  for  the  benefit  of  settlers.  At  the  same  time  he 
promised  to  bring  the  whole  matter  at  once  before  the  Home 
government.* 

This  promise  the  Ueutenant-Governor  amply  redeemed  by 
hia  long  and  careful  despatch  of  the  7th  September  1852,* 
from  which  we  learn  so  much  of  the  history  of  the  question. 
The  Lieutenant-Governor  bad  to  justify  himself  to  his  chief  for 
two  breaches  of  routine  whicli  were  said  by  some  persons  to  be 
breaches  of  law.      He  had  made  use  of  the  powers  of  reserva- 

*  The  ilate  originiillj  Rxwl  Tcir  tho  first  application  for  nen  runs  andw  tli« 
Ofder  in  Council.     (Cf.  Q.  0.  (N.  8.  W.).  1848,  Sth  January.) 

»  V.  and  P.,  28th  July  1853.  •  IbiJ.  17th  August  1862. 

*  8*a  n[ily  at  LieaUtntut-Qovernot  to  addrMi  of  LcgiiUatire  Coancit,  in 
V.andP..  lMfi2-3,  Lp.  ISl. 

*  Copy  in  F.  and  F.,  1853-1,  iL  pp.  341.30*. 
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tion  for  public  purposea  contained  in  the  third  section  of  the 
Land  Act  of  1842,>  and  the  Order  in  CouncU  of  9th  March 
1847,  to  withhold  &om  the  squatters  large  tracts  of  land 
which  they  claimed  to  be  entitled  to  purchase  under  pre- 
emptive right ;  and  secondly,  he  had  put  up  these  reserves  for 
eaJe  to  the  general  pubHc,  under  the  power  contained  in  the 
order  in  council  to  "  grant "  reserves  for  public  purposes, 
although  it  had  hitherto  been  the  practice  only  to  aell  lands 
within  the  settled  districts. 

But  the  breaches  of  law  were  only  apparent  The  Land 
Act  of  1842  was  a  restraining,  not  an  enabling  statute.  It 
put  an  end  to  the  power  of  the  Crown  to  dispose  of  lands 
otherwise  than  by  public  auction,  except  in  certain  Instances 
which,  in  spite  of  the  general  words  of  section  3,  clearly  do 
not  cover  the  case  of  Mr.  La  Trobe'a  village  reaervea.  But  the 
Act  was  directed  not  against  open  sale  but  against  free  grant  or 
private  contract,  and  the  Lieutenant-Governor  had  not  adopted 
either  of  these  methods.  The  Act,  by  implication,  left  the 
Crown  perfectly  free  to  sell  any  lands  by  public  auction,  at 
the  statutory  upset  price.  It  was  true  that  Government  had 
not  been  in  the  habit  of  selling  lands  beyond  the  settled 
districts,  but  that  was  a  matter  of  practice  only. 

The  Order  in  CouncQ  is  more  difficult  to  dispose  of^  The 
eighth  section  of  Chapter  II  certainly  empowers  the  Government 
to  reserve  from  the  sales  to  occupants  under  pre-emptive  claims 
any  land  required  for  the  purposes  enumerated  in  the  third 
section  of  the  Land  Act.  And  the  following  section  o£  the 
order  authorises  biin  to  make  grants  or  sales  of  lands  compriaed 
within  leases  actually  granted  to  occupants,  for  a  very  compre- 
hensive list  of  pubHc  purposes,  including  mining  of  all  descrip- 
tions, "  or  for  any  other  purpose  of  public  defence,  safety, 
utility,  convenience,  or  enjoyment,  or  for  otherwise  facilitating 
the  improvement  or  settlement  of  the  colony."  But  it  is 
doubtful  if  a  construction  of  these  words  in  a  court  of  justice 
would  have  warranted  a  withdrawal  of  lands  actually  comprised 
in  a  lease  for  the  purpose  of  starting  a  new  township.  As  a 
matter  of  fact,  the  law  officers  of  New  South  Wales  were 
divided  in  opinion  when  the  question  was  put  to  them,'  while 
those  of  Victoria  itself  were  clear  that  the  practice  could  not 
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be  legally  justified.'  However,  thia  was  not  the  whole  case. 
The  eqnatters  seemed  to  have  overlooked  the  fact  that  the 
whole  tenor  of  the  Order  in  Council  was,  as  regarded  the  Colonial 
gOTemment,  permissive  and  not  mandatory.  The  Governor  was 
tmpotoered  to  grant  leases  for  periods  not  exceeding  certain 
fixed  limits.  The  squatters  treated  this  permission  as  a  direction 
to  grant  leases  in  all  caaes  for  the  full  periods  allowed  by  the 
Order.  Moreover,  they  assumed  all  through  that  such  leases 
had  actually  been  granted,  although  as  a  matter  of  fact  they 
had  not 

Having  stated  the  facts,  the  Lieutonant-Govemor  proceeds 
to  make  three  suggestions  for  the  future  settlement  of  the 
question.  He  considers  it  of  the  first  importance  that,  with 
due  care  to  secure  homestead  allotments  to  the  squatters,  the 
Government  shall  be  entitled  to  throw  open  for  sale  any  of  the 
land  in  the  unsettled  districts.  Secondly,  he  suggests  that  the 
issue  of  such  leases  as  it  may  he  deemed  desirable  to  grant 
shall  be  immediately  proceeded  with,  even  at  the  risk  of  some 
uncertainty  in  the  description  of  boundaries.  And  thirdly, 
that  for  tlie  valuation  system  applied  to  the  runs,  there  shall 
be  substituted  a  fixed  capitation  rent  on  the  sworn  returns  of 
stock. 

On  the  14th  March  1854  the  reply  of  the  Secretary  of 
State  was  laid  before  the  Legislative  Council.*  It  is  no  wonder 
that  the  Duke  of  Newcastle  (who  had  succeeded  Sir  John 
Pakingtou)  shrank  in  rather  an  obvious  way  from  the  formid- 
able difficulties  of  his  task,  hinting  very  plainly  that  if  the 
Colonial  Office  had  desired  to  shirk  its  duties,  there  waa  a 
certain  loophole  of  escape  in  the  fact  that  the  approaching 
changes  in  the  constitution  would  turn  the  whole  question 
over  to  the  Iiands  of  the  Colonial  government. 

But  the  Secretary  of  State  will  struggle  with  the  difficulties, 
and  his  view  is,  briefly,  tliat  if  the  squatters  are  disposed  to 
insist  upon  the  extremest  view  of  their  rights  under  the  Order 
in  Council,  r^ardless  of  the  public  interest,  they  shall  have 
justice,  more  than  they  desire  The  length  of  the  lease-terms, 
within  the  limits  fixed  by  the  Order,  being  left  entirely  to  the 
Government,  the  latter  will  exercise  its  unfettered  discretion 
aa  to  those  terms.     It  is  tnie  that,  during  the  continuance  of 
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the  leases,  no  laiids  in  the  unsettled  districts  can  be  sold  to 
outsiders,  but  neither  is  the  Government  bound  (only  empow- 
ered) to  sell  to  the  occupants.  Further,  the  Government  shall 
construe  very  liberally,  in  the  public  interest,  the  powers  of 
reservation  and  sale  contained  in  the  order.  And,  if  necessary, 
a  special  Order  in  Council  will  be  forwarded,  enabling  the 
Lieutenant-Governor  to  extend  the  limits  of  the  settled  and 
intermediate  districts,  and  thus  to  do  away  pro  lanio  with  the 
claim  for  leases. 

But  if  the  squatters  will  be  reasonable,  and  accept  leases 
with  proper  restrictions  in  the  public  interest,  and  moderate 
provisions  for  the  exercise  of  their  pre-emptive  claims,  the 
Lieutenant-Governor  is  empowered  to  grant  such  leases,  even 
up  to  the  maximum  tenns  sanctioned  by  the  Order  in  Council, 
without  waiting  for  the  conclusion  of  the  survey.  And  if 
there  are  any  who  would  prefer  to  surrender  their  extreme 
claims  for  compensation,  the  Home  government  will  be  ready 
to  sanction  any  measures  recommending  an  appropriation  for 
that  purpose  o£  the  public  funds  of  the  colony,  or  of  lands 
in  other  neighbourhoods.' 

A  not  very  important  Order  in  Council,  partly  carrying  out 
the  views  of  the  Secretary  of  State,  was  made  on  the  18th 
April  1354,^  and  laid  before  the  Legislative  Council  of  Victoria 
on  the  2 1st  February  1855.^  But  the  remaining  great 
event  in  the  history  of  the  question  during  this  period  was 
the  appointment,  on  the  2d  November  1854,  of  a  Royal 
Commission  to  inquire  into  the  whole  subject  of  the  occupa- 
tion of  Crown  lands  in  the  colony,  including  both  the  existing 
rules  on  the  subject  and  the  claims  made  against  the  Govern- 
ment in  respect  of  alleged  disappointments.*  The  Commis- 
sion consisted  of  eleven  persons,  moat  of  them  well-known 
names,  and  their  report  was  presented  on  the  8th  June  1855.' 
Unhappily,  the  members  disagreed  considerably  in  their  con- 
clusions. 

The  main  reportj  which  was  signed  by  every  member  of 
the  Commission  save  one,  though  seven  entered  protests  on 
different  points,  found  as  a  fact  that  during  the  agitation  which 

'  Copy  of  despatch  in  V.  a.-ad  P.,  1853-4,  ii.  p.  893. 
'  Urid.  18S4-6.  iiL  p.  218.  »  yjW.  sub  auto. 

*  Copy  commission  in  Bid.  til  p.  293.  •  Ibid,  sub  date. 
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precedeJ  the  passing  of  the  9  &  10  Vic.  c.  104,  the  squatters 
never  claimed  protection  against  the  imia-fidc  auction  purchaser, 
but  only  against  arbitrary  ejectment  by  the  Government.' 
It  also  held  that  the  assent  of  the  Government  to  the  applica- 
tions for  leases  must  be  held  to  be  proved,  as  a  fact,  by  its 
long  silence  in  the  matter ;  but  it  adopted  the  view  that,  as  a 
matter  of  law,  the  Government  was  not  bound  to  grant  the 
leases  for  the  maximum  terms  allowed  by  the  Order  in  CounciL* 
Its  practical  recommendations  are  as  follows — 

1.  Continuous  survey  and  sale  of  Crown  lands,  with  a  view  to  tbe 
requirements  of  all  classes  of  purchoaerB,  bo  ob  to  prevent  the 
(average]  price  rising  much  above  the  existing  legal  minimum. 

8.  Granting  of  annual  licences  to  existing  occupants  for  pastoral 
purposes  only, 

3.  Fixing  of  an  uniform  rent  under  sucli  licences  according  to  the 
grazing  capabilities  of  the  run,  witli  minimum  assessment  of  Id. 
per  aire. 

4.  Abandonment  of  the  existing  territorial  clo^iJication.^ 

The  extreme  views  of  the  squatters  were  represented  hy 
Mr.  Forlonge,  who  declined  altogether  to  sign  the  report,  and 
charged  its  framera  with  being  the  mouthpiece  of  an  unscrupu- 
lous anti-squatting  party,  and  the  report  itself  with  being 
"  subtle,  insidious,  and  one-sided." '  The  extreme  views  on 
the  other  side  found  expression  in  the  protest  signed  by  Messrs. 
O'Shanassy,  Fawkuer,  and  Nicholson,  who,  in  effect,  proposed 
to  rock  rent  the  runs.'.  More  moderate  expressions  of  dissent 
from  the  actual  recommendations  of  the  report  were  recorded 
by  tbe  Speaker  (Mr.  J.  F.  Palmer)  and  Mr,  Charles  Bradshnw, 
who  held  the  view  that  the  squatters  were  equitably  entitled 
to  compensation,  and  suggested  that  it  sboidd  take  the  form 
of  eight-year  leases  in  the  unsettled  districts,  subject  to  an 
unrestricted  right  of  sale  by  the  Crown  without  notice  or 
compenaation." 

This  report  practically  ends  the  history  of  tbe  matter  for 
the  period,  for  on  the  23d  November  1855,  at  the  assembling 
of  the  L^islative  Council  for  its  last  session  under  the  existing 
conetittition,  the  Governor  laid  before  it  the  Imperial  statute 
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18  &  19  Vic.  c.  56,  repealing  the  Land  Act  of  1842,  and 
the  matter  was  thus  left  to  the  discretion  of  Besponsible 
Government.^ 

But  in  order  that  we  may  obtain  a  just  idea  of  the  magni- 
tude of  the  subject,  we  may  glance  at  a  report  presented  to 
the  Legislative  Council  on  the  18th  March  1856,^  in  pursuance 
of  a  resolution  carried  at  the  instance  of  Mr.  Fawkner  on  the 
8th  June  1855.*  The  report*  shows  that  at  the  close  of  the 
year  1855  there  were  upwards  of  a  thousand  different  runs  in 
the  grazing  districts  of  the  colony,  that  upon  these  upwards  of 
five  milHon  head  of  sheep  and  nearly  half  a  milUon  head  of 
cattle  were  being  fed,  and  that  the  territorial  income  of  the 
Grovemment  from  the  licence  fees  of  these  stations  amounted 
to  upwards  of  £60,000  a  year,  irrespective  of  the  amount 
paid  into  the  general  revenue  as  the  assessment  on  stock. 

At  the  same  time,  it  is  clear  that  the  existence  of  squatting 
runs  did  not  prohibit  the  process  of  sale.  During  the  last  half 
of  the  year  1855, 177,000  acres  were  disposed  of  by  auction 
sale,  realising  a  price  of  £326,000.  Under  pre-emptive  rights 
32,000  acres  had  been  purchased,  at  a  price  of  £34,000. 
Country  lands  continued  to  rise  in  value,  the  average  price  per 
acre  during  this  period  being  £1:9:11.* 

^  V,  and  P.,  sub  date.  ^  Ibid,  sab  date.  '  Ibid,  sub  date. 

«  Ibid,  1855-6,  iL  pp.  817-883.  »  Report  in  ibid.  pp.  515-526. 


DuEiRG  the  period  under  notice  several  changes  were  made  in 
the  details  of  the  Constitution.  At  the  beginning  of  the  year 
1854  the  Lieatenant- Govern  or  introduced  the  Elective  Franchise 
Bill,  expressing  his  action  as  being  under  the  provisions  of  the 
5  &  6  Vic.  c.  Y6.'  Tlie  BiU  passed  through  the  Council 
■without  much  discussion,  and  ultimately  became  law  as  the 
17  Vic,  No.  32.  It  extends  the  electoral  franchise  to  every 
subject  of  the  Crown  who,  in  consideration  of  pa>'ment,  is 
entitled  to  occupy  or  mine  on  any  waste  lands  of  the  Crown 
within  the  colony  for  a  period  of  twelve  months,  and  who  has 
actually  so  occupied  or  mined  for  a  period  of  three  months 
before  registration,  the  disqualifications  of  the  Constitution  as 
to  crime  and  non-payment  of  rates  and  taxes  being  continued. 
This  Act  was  presented  to  the  governor  for  consent  along  with 
the  new  Constitution  Bill,  and  was  by  him  reserved  for  the 
royal  approval'  Omng  to  a  technical  difficulty,'  the  royal 
assent  was  not  received  for  upwards  of  twelve  months,  but  on 
the  2l8t  May  1855  it  was  duly  proclaimed.* 

Twice  also  during  Uje  period  the  numbers  of  the  Legiflla- 
tivo  Council  were  increased.  On  the  first  occasion,  in  the 
year  1853,  tweuty-four  seats,  eight  nominee  and  sixteen  elec- 
tive, were  added,  bringing  the  total  membership  to  fifty-four. 
Of  the  sixteen  new  elective  seats,  nine  were  added  to  the 
existing  county  constituencies,  and  seven  were  given  to  the 
towns,   Melbourne   obtaining   three   new   members.'     On    the 

■   V.  and  p.,  27tli  Ju>.  1854.     Thu  mtut  be  *  mlatako  lor  13  &  11  Vic  c  C0, 
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second  occasion,  in  1855,  twelve  new  members  were  Ajimittflii. 
Of  these  the  elected  eight  were  distiibated  amongst  the  new 
electoral  districts  of  Castlemaine,  Sandhurst,  Ballaarat^  Avoca^ 
and  Ovens,  all  of  these  districts,  with  the  exception  of  the  last, 
being  apparently  divided  into  parishes.  Some  of  the  older 
districts  were  rearranged  to  provide  for  the  new  constitaencies.^ 
Apparently  it  was  not  considered  neoessaiy  to  reserve  either 
of  these  Acts  for  the  royal .  assent  The  nmnbeis  of  the 
L^islative  Council  thus  reached  sixty-six. 

But  these  changes  were,  after  dl,  mere  matters  of  detail 
compared  with  the  fundamental  proposals  then  being  discussed 
for  the  adoption  of  Besponsible  Grovemment,  to  which  we  must 
now  turn  our  attention. 

It  seems  undoubtedly  true,  though  very  curious,  that,  so 
far  as  Victoria  is  concerned,  the  first  official  step  in  the  pro- 
cess was  taken  by  the  Home  government,  not  by  the  Colonial 
legislature.  In  fieu^t,  in  the  session  of  1852-3  Mr.  Fawkner 
had  moved  for  a  committee  to  inquire  into  the  Constitution 
Act  of  1850,  with  a  view  to  suggesting  amendments,  and  the 
proposal  had  been  met  by  a  flat  negativa'  But,  on  the  open- 
ing of  the  following  session,  the  Lieutenant-Gk)vemor  laid  before 
the  Council  a  despatch  from  Sir  John  Pakington,  enclosing  a  copy 
of  another  despatch  to  Sir  Charles  Fitz  Soy,  and  ^  offering  to 
the  colony  of  Victoria  the  same  concession  on  the  same  terms.'' ' 

It  appears  from  other  sources  that  the  protest  adopted  by 
the  old  Legislative  Council  at  Sydney  immediately  upon  the 
receipt  of  the  constitution  of  1850*  had  not  received  much 
sympathy  from  the  Home  government;  but  when,  after  the 
discovery  of  gold  and  the  consequent  inrush  of  population,  the 
protest  was  renewed  by  the  new  Council,  it  had  borne  sub- 
stantial fruit.^  Earl  Grey's  successor,  Sir  John  Pakington,  sent 
an  answer  which  was  practically  a  concession  of  all  disputed 
points.^  The  Secretary  of  State  cannot  admit  the  right  of  the 
colony  to  the  Land  fund,  but  he  will  grant  it  on  grounds  of 

1  18  Vic.  No.  34.  «  r.  wid  P.,  9th  July  1852. 

3  Ihld.  1853-54,  ii.  p.  385.  *  Aide,  p.  161. 

»  Committee  appointed  31st  Oct.  1851.  Report  27th  Nov.  1861  (ct  V,  and 
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Dec.  1851  ( F*.  and  P.,  sub  date).  And  cf.  statements  of  Mr.  Adderley  in  (Imperial) 
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expediency.  The  restrictions  on  the  alteration  of  the  Civil  List, 
though  of  a  trifling  character,  will  be  withdrawn.  Transporta- 
tion, even  to  Van  Dieinen's  Land,  will  be  wholly  discontinued.' 
Sir  John  Paldngton  points  out  that,  owing  to  the  recent  changes 
in  the  Customs  administration,*  the  complaints  of  the  remon- 
strance on  that  head  have  ceased  to  have  any  force.  Curiously 
enough,  that  which  seems  to  us  the  very  marrow  of  the  whole 
matter,  the  change  to  the  system  of  Eesponsible  Ministers,  is 
hardly  touched  upon.  The  Secretary  of  State  repudiates  the 
cbai^ge  that  the  Crown  patronage  has  been  unfairly  exercised, 
and  suggests  that  any  contemplated  Constitution  Bill  shall 
contain  a  Civil  List  (variable  by  the  Colonial  legislature)  pro- 
viding for  the  claims  of  pohtical  officials,  But  he  practically  ■ 
accedes  to  the  demand  for  a  constitution  resembling  that  of 
Canada,  based  upon  a  double-chamber  legislature,  and  suggests 
ihat  the  Legislative  Council  shall  at  once  proceed  to  frame  it, 
This  last  point  b  noteworthy.  Hitherto  the  Australian  colonies 
have  been  governed  by  constitutions  made  in  England ;  hence- 
forth the  initiative  is  to  come  from  them. 

Almost  immediately  after  this  important  despatch  had  been 
written.  Lord  Derby's  Cabinet,  of  which  Sir  John  Pakington 
waa  a  member,  fell  from  office,  and  was  replaced  by  a  coalition 
Ministry  under  Lord  Aberdeen,  The  Duke  of  Newcastle  suc- 
ceeded to  the  seals  of  the  Colonial  Office,  and  he  hastened  to 
confirm  the  promises  of  his  predecessor.^  It  only  remained 
therefore  for  the  Victorian  legislature  to  take  full  advantage 
of  the  invitation  of  the  Luperial  goverument. 

This  it  waa  by  no  means  loath  to  do.  Two  days  after  the 
receipt  of  the  despatches,  a  strong  committee  of  twelve  members, 
chosen  by  ballot,  was  a]>pointed  to  consider  and  report  upon 
the  beat  form  of  constitution  for  the  colony.*  On  the  9th 
December  1853  this  committee  brought  up  its  report,  together 
with  a  draft  bill,'  which  waa  read  a  first  time  on  the  1  Bth." 
The  discussion  of  its  details  will  come  at  a  later  stage,  but  it 
will  be  necessary  to  sketch  here  the  outlines  of  the  scheme,  in 
order  that  we  may  trace  its  progress  to  its  final  stage. 

Fortonalely  the  means  of  doing  so  are  easy  of  access,  for 

'  Tbi»  bi,d  been  the  aubject  of  coimiJeralile  excitumcut  in  Hew  SoDtb  Wiles 
and  Tictnrio.  ■  A^Ue,  \i\\  IIU-\Q7. 

*  Deqnkb  of  13th  Jan.  1SSS,  la  V.  and  P.,  IS53-4,  ii  p.  SSS. 

*  r.and  P.,  let  Sept.  18C3.  '  IbH.  euli  date.  '  Jhid.  mb  dite. 
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the  committee,  in  its  report,  stated  the  principles  of  the 
measure  in  a  series  of  resolutions,  preparatory  to  the  introduc- 
tion of  the  bill. 

These  resolutions  in  effect  proposed  a  Constitution  consist- 
ing of  two  legislative  chambers,  both  elective,  and  a  Governor, 
the  members  of  tlie  upper  chamber  (the  "  Legislative  Council ") 
being  elected  on  a  high  freehold  qualification,  both  for  electors 
and  members,  sitting  for  ten  years  without  re-election,  and 
retiring  by  rotation ;  the  members  of  the  lower  house  also 
requiring  a  freehold  qualification  for  themselves,  but  being 
elected  practically  upon  a  £10  leasehold  or  occupation,  and  a 
£5  freehold  franchise,  or  a  franchise  derived  from  an  income  of 
£100  a  year.*  The  lower  house  (the  "Legislative  Assembly") 
ia  to  sit  for  three  years,  unless  sooner  dissolved  by  the 
Governor,  and  is  to  meet  at  least  once  a  year.*  The  Legislative 
Assembly  is  to  have  the  sole  origination  of  all  money  bills,  the 
Council  being  entitled  to  refuse  or  return,  but  not  to  amend 
them.*  The  proposal  of  every  appropriation  is  to  come  from 
the  Government  and  to  "  rest "  with  the  Assembly.^  The 
Governor  is  only  to  have  power  to  reserve  a  bill  if  it  affect 
certain  specified  Imperial  interests,^  and  any  difference  of 
opinion  on  the  subject  is  to  he  settled  by  the  Judicial  Committee 
of  the  Privy  Council."  Her  Majesty  may,  through  the  Secret- 
ary of  State,  send  to  the  Governor  any  directions  as  to  the 
exercise  of  the  power  of  revocation,  but  may  not  fetter  his 
discretion  in  relation  to  bills  of  local  or  municipal  concern- 
ment.^ The  Civil  List  is  to  contain  provision  for  the  salaries 
of  the  Governor,  the  judges,  and  other  judicial  officers  holding 
dum  bene ;  of  the  Responsible  officers  of  government  and  the 
officials  of  the  Legislative  and  Executive  Councils ;  for  the 
pensions  of  the  officials  holding  ditin  be-ne  and  the  liesponsible 
Ministers ;  for  compensation  to  those  who  will  become  liable  to 
removal  by  the  change  of  constitution ;  *  and  for  the  mainten- 
ance of  public  worship.*  No  person  who  holds  a  "  place  of 
profit "  {i.c.  under  the  Crown),  or  government  contractor, 
except  the  Ministers  of  the  day,  is  to  be  entitled  to  sit  in 
either  House  of  the  legislature."     The  "  Kesponsible  Officers  " 

>  Resolutions  1-36  {F.  and  P.,  1833-4,  iii.  S93J. 
=  Res.  28-38.  '  R«.  43.  *  Rt«.  43. 

■  Roa.  48,  18.  *  R«B.  4».  '  Has.  fiO 

'  Ees.  61.  "  Res.  68.  "  Rti.  52-64. 
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are  to  consist  of  eigbt  ofSciala  named,'  and  the  Executive 
Council  ia  to  be  composed  of  at  least  four  of  tliem,  and  of  not 
more  than  three  non-official  members.*  Two  at  least  of  the 
responsible  officera  must  hold  seats  in  each  house  of  legislature." 
All  the  patronage  of  the  government  is  to  vest  in  the  Governor.* 
An  "  absolute  majority  of  two-thirds  of  the  members  of  both 
Honses"  is  to  have  power  to  alter  the  constitution,  the  bill 
being  reserved,  however,  for  the  royal  assent." 

It  seems  far  too  rash  to  say,  as  is  sometimes  said,  that 
these  resolutions  were  simply  copied  from  recent  legislation 
affecting  the  Canadas.^  Doubtless,  in  accordance  with  Sir 
-John  Pakington's  suggestion,  the  members  of  the  committee 
studied  the  Canadian  statutes.  They  had,  in  the  course  of  the 
proceedings,  assented  to  a  proposal  to  name  the  Houses  of 
I^islature  the  "  Senate "  and  "  House  of  Kepresentatives," 
after  the  American  model,'  and  doubtless  the  change  which 
was  afterwaYds  made  was  made  with  reference  to  the  Canadian 
practice.  But  the  Canadian  Council  was  nominee,  not  elective  ; 
the  House  of  Assembly  was  quadrennial,  not  triennial;  the 
Canadian  statutes  were  framed  upon  very  special  financial 
arrangements  with  the  Crown ;  they  practically  provided  a  dual 
administration ;  there  is  no  trace  in  tliem  of  the  project  of 
"  Responsible  Government " ;  and  the  franchise  clauses  ore 
wholly  different  from  those  of  the  Resolutions. 

On  the  25th  January  1854  the  bill  was  read  a  second 
time  and  referred  to  a  conmiittee  of  the  whole  house.^  Con- 
sidering its  importance,  it  does  not  seem  to  have  provoked 
much  discussion  in  its  progress  through  this  body.  By  a  large 
majority  the  committee  decided  to  embody  the  details  of  the 
electoral  districts,  for  the  Assembly  as  well  as  for  the  Council, 
in  the  bill  itself,  instead  of  leaving  them  to  subsequent  legisla- 

'  Itw.  6B.  Tbceo  »ro— tlie  Chief  Secrelaty  (formerly  "ColonUl  S«!reUr7"), 
til*  Atlonipy-OeuBral,  tlie  Treasurer  (fonnerly  the  "Coloiiial  Trpamirer"),  the 
Ooiuniiaiilonur  ot  Trades  aiid  CoBtoms  (farmerly  the  "  CoUeator  of  CuitoniB  "},  tlie 
ConnniBiloncr  of  Cron-n  Lands  and  Survey  (formerly  the  "Surveyor-Genfint "), 
tha  Poitiiuutar^Ofuiiral,  tlic  3olkit«r-0eiu:ra1,  the  Commisnoner  of  Publio  Works. 

•  Ibgt.  68.  •  Eot.  57. 

•  Raa.  B8.  Tlib  nHolotion,  if  cAjiied  out,  would  have  liofin  faUl  to  Iho 
••curity  uf  *'K«ii>oii»il)lo  OoTBmmoiit,"  •  Km.  70. 

•  8  »  *  Vie.  c.  SB  and  10  *  11  Vio.  a  71. 

'  V.iaid  P..  ieG3-4,  iii  p.  C9P.  Thl*  smendnioiit  was  afterwaniB  rt*;md<id 
{^  8M).  •  Ibid,  anb  dale. 


I  mn 


^^^  mi 


THE  NEW  CONSTITUTION  pa«t  m 

tioQ.*  With  equal  decision,  it  determined  to  retain  the  di»- 
qualification  attaching  to  ministers  of  religion  as  candidates 
for  the  Assembly,  which  bad  been  inserted  in  the  draft  bilL* 
Mr.  Greeves  made  an  efToit  to  have  the  Council  elected  by  the 
Assembly,  but  without  success.'  Nearly  half  the  committ«e 
were  in  favour  of  increasing  the  length  of  the  tenure  of  a  seat 
in  the  Assembly.*  Curiously  enough,  on  the  vital  matter  ot 
the  appointment  to  public  offices,  the  committee  were  equally 
divided  in  opinion  as  to  whether  the  patronage  should  be 
vested  in  the  Governor  alone,  or  in  the  Governor  and  the 
Executive  Council,  and  the  latter  view  was  only  carried  by 
the  casting  vote  of  the  chairman.*  Over  the  question  of  the 
religions  establishment  there  was  considerable  discussion,  but 
the  principle  of  subsidising  religious  bodies  was  passed  by  a 
majority  of  nearly  three  to  one,*  a  clause  limiting  the  grants 
to  bodies  professing  the  Christian  faith  being  carried  by  a 
mnch  smaller  majority.^ 

On  the  2d  March  1854  the  bill  was  ready  for  report,* 
d  was  presented  to  the  House,  but  on  the  14th  it  was  com- 
niitted  for  reconsideration ;  and  this  process  was  repeated  on 
several  occasions,"  until,  on  the  24tb  March,  it  was  read  a 
third  time,  and  formally  passed.'"  On  the  28th  March  the 
Governor  announced  that  he  reserved  the  measure  for  the 
royal  assent." 

The  fact  that  the  bill,  though  it  did  not  finally  leave  the 
ictonan  legislature  till  the  end  of  March,  reached  England 
'en  the  31st  May,  is  evidence  of  the  great  improvement  in 
means  of  communication  which  had  taken  place  in  the  past 
few  years.  But  quick  as  the  passage  was,  it  was  not  suffi- 
ciently quick  to  enable  the  bill  to  be  laid  during  the  pending 


'  V.  and  P.,  1SS3-4,  i.  p.  iHi.     The  committee  had  origiiullj  propoaid  to 
^ride  the  oolonf  iuUi  counties  atA  ridings  as  the  basis  of  electonl  dtviaioB 
Bolntjom  37 -SO).     Dat  the  proposal  fell  through. 

*  g  1 1.  The  disqnalifioatioD  hod  originally  hwn  rejected  b;  the  oommittM 
Kr.  and  F..  1SS3-4.  iii.  p.  SIO). 

*  F.  and  P.,  1853-*,  I  p.  610.  •  Ibid.  p.  61B. 

*  Ibid.  p.  S21.    Of  ooano  th«  exeoutiTe  ootmoUlorB  thcmsslvEs  wonM  h«Ta 
B  be  atipinntei]  by  tlio  Governor  aloiie.     The  projier  ea^^estioa  had  original!/ 

n  made  by  lh«  Auditor-OcDeral,  but  defeated  by  the  Speaker  (vol.  iii.  p.  606), 

*  md.  vol.  L  p.  5ia  '  IMd.  p.  633. 

*  /bid.  mib  date,  •  Ihid.  Mareh  31,  S3. 
"  Ibid,  mill  ilaU.                                                          "  /liid. 
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session  before  the  Imperial  Parliament,  which  usually  finda  its 
hands  fairly  full  at  the  end  of  May.  The  fact  was  duly 
announced  by  the  Secretary  of  State  to  the  Governor,  with  the 
infonnatiou  that  a  similar  fate  had  befallen  the  Kew  South 
Walea  bill'  Tlie  Victorian  Council  was,  naturally,  disap- 
pointed, and  on  the  14th  November  1854  adopted  5.  strong 
Address  urging  the  immediate  passing  of  the  Act,  and  especially 
deprecating  any  attempt  to  make  all  the  Australian  couatitu- 
tions  alike.* 

Soon  after  the  adoption  of  this  Address  the  subject  was 
considered  by  the  Imperial  Parliament  It  was  introduced 
by  Lord  John  Russell  (who  had  accepted  his  old  ofBce  of 
Colonial  Secretary  on  the  retirement  of  Mr.  Sidney  Herbert 
from  the  Palmerston  government)  in  the  form  of  a  request  for 
leave  to  bring  in  a  bill  "  to  enable  Her  Majesty  to  assent  to  a 
Bill,  as  amended,  of  the  Legislature  of  Victoria,  '  to  establish  a 
constitution  in  and  for  the  colony  of  Victoria."  "  * 

The  scheme  of  the  Government  was  vehemently  criticised 
by  Mr.  Robert  Lowe,  formerly  an  active  member  of  the 
Legislative  Council  at  Sydney,  who  had  by  this  time  returned 
to  England  and  been  elected  to  sit  in  the  House  of  Commons 
aa  member  for  Kidderminster.  Mr.  Lowe  pointed  out  that 
the  Minister  would  neither  assent  to  nor  refuse  the  measure 
proposed  by  the  Victorian  legislature,  nor  would  he  take  upon 
himself  the  straightforward  task  of  devising  a  constitution  for 
the  colony.  But,  while  admitting  that  the  bill  passed  by  the 
colonial  legislature  was  ulira  virts,  as  attempting  to  deal  mth 
matters  strictly  within  the  pro\ince  of  the  Imperial  Parliament, 
he  proposed  to  amend  it,  without  consulting  the  colonists 
themselves,  and  then  to  ask  Parliament  to  sanction  Her 
Majesty's  assent  to  a  measure  which  would  represent  the  views 
neither  of  the  Imperial  nor  the  colonial  legislatures.*  Lonl 
John  Bussell  replied  that  in  the  course  he  proposed  he  was 
actuated  mainly  by  a  wish  to  save  time,  and  to  gratify  the 
known  wish  of  the  colonists  for  a  speedy  settlement  of  the 
questioti.  a  diaire  which  could  not  be  gratified  if  the  measure 
were  sent  back  for  reconsideration."     Mr.  Lowe  did  not  press 


'  V.andF.,  186*.  ia  f.  21. 

*  (IntpcrU)  Huunnl  (3il  •eric*),  oi>jriii.  p.  870. 

*  Hanwrd,  exxXTilL  pp.  37G-3HV. 


*  Ihiil.  gnl)  tIaU. 
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his  opposition,  and  the  measnre  was  introduced  and  read  a 
first  time.^ 

On  this  occasion  the  subject  of  Australian  government  did 
not  arouse  in  England  anything  like  the  interest  which  it  had 
awakened  in  1850,  although  when  the  Victorian  bill  came  on 
for  second  reading,  it  excited  some  little  opposition.  The 
names  of  the  speakers  were  not  those  of  the  first  order,  and  one 
of  them,  at  least,  complained  of  the  scanty  attendance  in  the 
House. 

The  actual  course  taken  by  the  opponents  of  the  measure 
was  to  propose  the  postponement  of  the  discussion  for  an 
indefinite  period.  This  step  was  proposed  by  Mr.  Bell  and 
seconded  by  Mr.  Miall,  the  well-known  champion  of  Noncon- 
formity, both  of  whom  rested  their  opposition  upon  the  pro- 
vision made  by  the  colonial  bill  for  religious  endowments. 
They  were  supported  by  Mr.  Lowe,  who,  however,  did  not 
confine  himself  to  their  grounds  of  objection,  but  urged  also 
the  peculiar  process  of  assent  proposed  by  the  Government, 
the  extravagance  of  the  Civil  List  sanctioned  by  the  bill,  its 
aggressive  character  in  dealing  with  Imperial  matters,  and  the 
manifestations  of  dislike  which  it  had  evoked  in  the  colony. 
The  opposition  was  also  supported  by  Mr.  Adderley,  who 
suggested  that  Instructions  should  be  sent  to  the  Governor 
enabling  him  to  assent  on  the  spot  to  such  a  measure  as  the 
colonial  legislature  might,  after  final  deliberation,  agree  to ;  and 
Mr.  Gavan  Duffy,  though  he  declined  to  vote  for  Mr.  Bell's 
amendment,  announced  his  intention  of  proposing  an  important 
alteration  in  the  qualification  clauses  for  membership  of  the 
legislature  when  the  bill  came  into  committee. 

But  the  Government  was  too  strong  for  its  opponents. 
Sir  John  Pakington  supported  his  predecessor,  though  opposed 
to  him  in  general  politics,  and  Lord  John  Eussell  crushed  Mr. 
Adderley's  proposal  by  pointing  out  that  if  Her  Majesty  had 
had  power  to  send  the  Instructions  suggested  by  him,  she  would 
not  have  needed  to  apply  to  Parliament  in  the  present  instance  ; 
and  that,  as  regarded  the  form  of  the  measure,  he  had  followed 
the  precedent  of   recent  Canadian  legislation.^     Finally,  Mr. 

^  Hansard,  cxxzviii.  p.  384.  The  clauses  which  Lord  John  Russell  had  struck 
out  were  those  standing  as  ^  37-43  iu  the  bill  sent  home  (of.  Victorian  statutes, 
17  Victoriie).  They  related  to  the  exercise  of  the  prerogative,  and  should  be 
carefully  studied.  «  10  A  11  Vic  c.  79. 
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Bell  withdrew  bis  amendment,  and  the  bill  was  read  a  second 
time  without  a  division.' 

In  coimnittee,  the  opposition  to  the  bill  practically  centred 
iteelf  on  three  points.  Mr.  Adderley  moved  the  rejection  of 
the  clause  retaining  the  promions  o£  former  statutes  on  the 
subject  of  the  royal  veto.  He  explained  that  lie  did  not  wish 
to  interfere  with  the  power  of  the  Governor  to  assent  to,  refuse, 
or  reserve  bills,  hut  he  objected  to  the  power  of  the  Home 
government  to  annul  bills  which  had  received  the  Governor's 
assent,  and  he  desired  to  leave  full  discretion  to  the  latter. 
Mr.  Adderley  was,  however,  opposed  by  Mr.  Scott,  the  agent 
for  New  South  Wales,  and,  as  the  Government  was  also  against 
him,  his  amendment  was  lost  by  seventy-two  votes.' 

Mr.  Miall  then  proposed  to  omit  so  much  of  the  fourth 
section  of  the  bill  as  enacted  that  the  restraining  provisions  of 
the  colonial  statute  in  respect  of  alterations  in  certain  parts  of 
the  constitution  should  remain  in  force  until  formally  repealed 
by  the  colonial  legislature.'  This  section  was  really  unuecea- 
aaiy,  but  Mr.  Mkll  hoped  to  turn  it  into  a  clause  prohibiting 
tJie  enforcement  of  the  restraining  provisions  which  tlie 
colonists  themselves  had  passed,  hoping  the  more  easily  to  get 
rid  of  his  aversion,  the  religious  grants.  Sir  John  Pakington, 
on  the  other  hand,  objected  to  the  section  as  destroying  the 
very  safeguards  which  the  colonial  Act  set  up.  But  both 
objections  were  overruled,'  A  little  fighting  over  the  Civil  List, 
in  which  no  successes  were  gained  by  the  opposition,  concluded 
the  work  in  committee,*  the  bill  was  reported  without  amend- 
ment, and  read  a  third  time  without  debate."  In  the  House 
of  Lords  the  only  sign  of  interest  was  a  moderate  siiooch  by 
Lonl  Mounteagle,  who  deprecated  the  manner  in  which  the 
Government  had  seen  fit  to  give  effect  to  the  wishes  of  the 
colonists/  The  hill  received  the  royal  assent  on  the  16th 
July  1855.* 

'  Rvport  ot  ilebfttc  m  Hsnnrd,  cxxxnii.  pp.  lese-lHSO. 

'  H«ii«irJ,  cnxiii.  V.  87. 

'  Tbo  60tli  Mulion  of  tlie  colaniul  A«t  a&  liDally  poaanL  It  requjrts  that  the 
MCoud  uid  Uiird  re&ilings  of  bills  t«  alter  thu  conititntian  of  Parliamtnt  or  the 
IcnuiU  b  schedulo  D  (Civi!  LUt)  shall  U  passed  by  abwlut*  iu>jurit[*it  of  Imth 
Ooiwo*,  and  reBorred  for  the  royal  osatiiit.  It  will  b«  observed  lliat  thMa 
la  may  bn  altered  by  &et  in  the  kiubJ  way. 

•  KaiiKrd.  cxixui.  pp.  0O-B5.  '  iWrf.  p.  HW. 

•  ftit  ji.  297.  '  tl'id.  p.  6iia.  •  Ihiit.  p.  873. 
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Meanwhile  the  bill  to  repeal  the  Crown  Land  Acts  had  been 
passing  through  Parliament,  and,  in  fact,  received  the  royal 
assent  on  the  same  day.^  It  will  be  remembered  that  one  of 
the  most  important  terms  of  the  new  arrangement  had  been 
that  the  control  of  the  Land  fond  should  be  surrendered  to  the 
colonial  legislature,  in  return  for  which  the  latter  would  vote  a 
liberal  Civil  List  In  fact,  by  the  terms  of  the  colonial  Act, 
the  coming  into  force  of  the  new  constitution  had  been  held 
contingent  on  the  repeal  of  the  5  &  6  Vic.  c.  36,  and, the 
9  &  10  Vic.  c.  104.*  Although  it  is  doubtful  whether 'the 
colonial  legislature  was  within  its  powers  in  enacting  this 
provision,  there  can  be  no  question  that  it  would  have  been  a 
gross  breach  of  faith  on  the  part  of  the  Imperial  Parliament  to 
sever'  the  two  subjects. 

The  Waste  Lands  Bepeal  Bill  was  brought  in  by  Lord 
John  Eussell  in  company  with  the  New  South  Wales  Constitu- 
tion Bill,  and  on  that  occasion  discussion  was  confined  almost 
entirely  to  the  latter  measure.'  Neither  did  the  bill  provoke 
any  comment  on  other  occasions,  passing  through  all  its  stages 
without  discussion.^  It  applied  to  all  the  Australian  colonies, 
but  in  Victoria  it  was  not  to  take  effect  till  the  proclamation 
of  the  Constitution  Statute,^  and  the  powers  of  the  repealed 
statutes  with  regard  to  the  application  of  funds  received  in 
England  from  the  colonial  Land  revenues  were  expressly 
reserved  from  the  repeal.^  The  legislature  of  any  colony  in 
respect  whereof  the  5  &  6  Vic.  c.  36  is  repealed  may  repeal 
the  Orders  in  Council  made  under  it,  subject  only  to  existing 
engagements ;  ^  but  until  otherwise  provided,  the  existing  Land 
Regulations  are  to  be  deemed  in  force  in  the  four  colonies 
about  to  obtain  Responsible  Government.®  All  past  appropria- 
tions are  placed  beyond  the  scope  of  inquiry.® 

These  enactments,  and  the  assent  of  Her  Majesty  in 
pursuance  of  the  Constitution  Statute,^®  which  was  given  on  the 
21st  July  1855,  completed  the  scheme  of  the  framers  of  the 

»  Hansanl,  cxxxix.  p.  873.  *  18  A  19  Vic.  c.  55,  Sched.  (1),  §  63. 

*  Hannard,  cxxxviii.  pp.  719-736. 

*  Ibid,  p.  1948,  cxxxix.  pp.  297,  363,  645,  849,  873. 

M8  &  19  Vic.  c.  66,  §  2.  «  §  8.  ^  §  4. 

"  §  6.    I.t,  New  South  Wales,  Victoria,  Van  Diemen's  Land,  and  South 
Australia.  >  §  8. 

*•  Copy  in  V.  and  P.,  1865-6,  iL  p.  662. 
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Victorias  measure.  !□  forwarding  the  statute.  Lord 
BusseU  explained  the  reasons  whidi  bad  Ie4  him  to  : 
slight  amendments  in  the  colonial  Act,  instead  of  re-ena 
the  whole  constitution  by  Imp^al  legislation.  Tlie  d 
which  attempted  to  control  the  relations  between  the  Crown 
and  the  Governor  have  simply  been  omitted,  but  the  Secretary 
of  State  takes  the  opportunity  of  explaining  that  the  In- 
structiona  to  the  Governors  on  the  subject  of  their  assent  to' 
colonial  measures  are  uniform  throughout  the  Empire ;  and, 
though  binding  on  the  Governors,  are  in  no  way  in  the  nature 
of  conditions  precedent  to  the  validity  of  colonial  legislation. 
They  can  be  set  aside  at  any  time  by  the  Crown,  and,  as 
between  the  latter  and  the  colony,  the  Governor's  action  is  the  . 
action  of  the  Crown.* 

Lord  John  Eussell  also  states,  that  while  Her  Majesty's  \ 
government  recognise  the  liberality  of  the  pro^dsion  made  for  ' 
the  Civil  List,  they  have  no  wish  to  prevent  its  alteration  Jo  the 
future  by  the  colonial  legislature,  and  the  Governor's  instruc- 
tions will  only  direct  him  to  withhold  the  royal  assent  in  the 
case  of  alterations  in  the  emoluments  of  existing  officials. 

Finally,  the  Imperial  govemmeut  have  had  under  tJieir 
serious  consideration  the  question  of  introducing  into  the 
constitution  clauses  leading  up  to  a  federal  union,  but  they 
have  decided  that  the  present  is  not  a  time  to  bring  forward 
such  measures,  although  they  will  be  ready  to  give  the  best 
attention  to  proposals  in  that  direction  emanating  from  the 
colonies  themselves. 

It  is  somewhat  significant  of  the  confusion  created  in 
official  circles  in  England  by  the  Crimean  War,  that  no  less 
than  three  changes  occurred  in  the  tenure  of  the  seals  of  the 
Colonial  Office  during  the  progress  of  these  measures  through 
Parliament,  and  that  the  despatch  enclosing  Her  Majesty's 
assent  to  the  Constitution  Act,  though  only  one  day  later  than 
that  covering  the  Imperial  statute,  was  signed  by  a  diffurent 
Secretary  of  State  for  the  Colonies.'  In  the  year  1S54,  on 
the  outbreak  of  the  war,  the  old  union  between  the  War  and 
Colonial  Offices,  which  had  existed  since  ISOO,  was  severed, 

■  Cojiy  orilM|«to]i  in  V.  and  P.,  1854-6,  ii.  p.  520,  TliU  nilo  liu  nnco  boeu 
maHn  lUIutory  b;  Ilin  sa  it  t9  Vic.  c.  63,  S  *■ 

'  Sir  WiUiain  Molnworth,  V.  and  P.,  13&4-E,  li.  ]>.  ria2. 
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.Sir  Ge<:rc^  Gr-rv  K-ceivini:  :he  seals  of  the  Colonies,  and  the 
I.r:i:r:  f f  XewcJi^tle  tfikinj  the  War  Jepoitment.  On  the 
rr:-j::.':.at:''.r-  of  Lr.ri  JcLr:  EtisscU's  r.:r.'>trr.  in  Januair  1S55, 

.Sir  Oe^.r^'f:  Grev  had  l^en  5ucc«?ir-l  rv  it.  Sidnev  Herbert: 

-  •  •  •  • 

f/:t  vrhe:;  th^  latter  deserted  Lcri  Palmerston  in  the  same 
y.5ar,  ly.rd  John  E-is^ell  canie  to  the  lescne,  only  to  resign 
fe::&;;i  ov*:r  t}.-=:  Vieiina  nec:otiations,  and  to  be  replaced  by  Sir 
Williarii  MoIrSwonL 

But  ihfrre  had  been  one  other  enactment  durini:  the  session 
of  1^54-5  which  seriouslv.  thouizh  in^lirectlv,  affected  the 
i.'iteierts  of  Vicioria.  Simultaneously  with  the  Victorian 
Coristitution  .Statute  and  the  Waste  Lands  Eep^eal  Act  there 
\.>A  piissed  the  Xew  South  Wales  Constitution  Statute.  Ever 
''\wji  the  year  1S42,  the  loundary  between  Port  Phillip 
\k'-.\xv'X  wiA  New  South  Wales  prcij-er  had  b^een  recognised  as 
Iviij;;  'Ahw'z  t!ie  course  of  the  Murrav  from  the  boundarvof 
.South  Australia  to  its  source,  and  thence  by  a  straight  line 
to  Cape  How.  Tlie  words  of  the  Act  of  1842  are  explicit 
'  I'rovided  aho.  that  for  the  Purpc»ses  of  this  Act  the  Boundary 
of  ti.e  l^istrici  of  Port  PhiUip  on  the  Xorth  and  Xorth-east  shall 
be  a  -itiaic'ht  Line  drawn  from  Cap*:  Huv:  to  the  nearest  source 
of  the  river  Morraij^  and  thence  the  Course  of  that  Eiver  to  the 
Fj^Hiem  iVjundar}-  of  the  Pro^^nce  of  South  Australia."  ^  This 
Ixiundan',  wliicli  was  far  less  favourable  to  Victoria  than  that 
drawn  by  the  Land  Eej^ulations  of  5tli  December  1840,  had 
\x3eu  maintained  ever  since  the  Act  of  1842,  and  had  been 
rejicated  in  the  Constitution  of  1850.- 

Xo  alteration  was  made  in  the  boundary  thus  appointed 
by  the  new  Victorian  Constitution  Statute,  nor  by  the  colonial 
enactment  contained  in  its  schedule.  On  the  contrarv,  the 
Colonial  Office  expun^^'ed  from  the  bill  sent  home  a  section  (the 
51st)  which  would  Ijave  enabled  the  Crown,  with  the  consent  of 
two  adjoinin;^  colonies,  to  alter  the  boundaries.  Tlie  power 
reserved  to  the  Crown,  by  the  Act  of  1850,^  of  altering  the 
dividing  line  upon  i^etition  of  the  legislature  of  either  colony, 
therefore  remained.  Idling  unaffected  by  the  repealing  clauses 
of  the  statute  of  185.5,^  but  there  is  no  trace  of  it  having  been 
exercised.     And  the  Constitution  Act  framed  by  the  Legislative 

*  5  &  6  Vic.  c.  76,  §  2.  =  13  A  14  Vic  c  69,  §  1. 

»  Und,  §  30.  *  See  wording  of  18  &  19  Vic  c  65,  §  2. 
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Oonncil   of  Kew  Sooth  Wales   ftpparentlf  contemplated   mJ 
immediate    slteiatioD.    for   it    provided    tliat    tbe    boondanai  I 
of   New   South  "Wales  should   be  (certain   lines   of   latituda  \ 
and  longitude),  "  save  and   except   the  Territories  comprised  ' 
within   the   Boandaries  of  the   Province   of  South   Australia 
and  the  Colony  of  Victoria  as  at  present  estahlisbed." '     This 
enactment  passed  the  legislature  of  Xew  South  Wales  ou  the 
21st  December  1853.' 

But  when  the  Imperial  statute  sanctioning  this  latter  euactr 
ment  appeared,  it  v^as  found  to  contain  a  section  which  substan- 
tially altered  the  territorial  rights  of  Victoria  under  the  former 
constitution.  The  operative  part  of  the  sectiou  is  as  foUovs : 
"  It  is  hereby  declared  and  enacted.  That  the  whole  watercourse 
of  the  said  River  Sim-Tay,  from  its  source  therein  *  described  to 
the  Eastern  Boundary  of  the  Colony  of  South  Aujstraiia,  is  and 
shall  be  within  the  Territory  of  iWu-  South  H'ales :  Provided 
nevertheless,  that  it  shall  be  lawful  for  the  Legislatures  and  for 
the  proper  Officers  of  Customs  of  both  the  said  Colonies  of  New 
SoiUk  IVaU^  and  Victoria  to  make  RegtUatious  for  the  Le\7ing  of 
Customs  Duties  on  Articles  imported  into  the  said  Two  Colonies 
respectively  by  way  of  the  River  Murray,  and  for  tlie  Punishment 
of  Offences  against  the  Customs  Laws  of  the  said  Two  Colonies 
respectively  conmiitted  on  the  said  River,  and  for  the  Regulation 
<)t  the  Na\'igation  of  the  said  River  by  Vessels  belonging  to  the 
aaid  Two  Colonies  respectively :  Provided  also,  that  it  shall  be 
competent  for  the  Legislatures  of  the  said  Two  Colonies,  by  Laws 
passed  in  concurrence  with  each  other,  to  define  in  any  different 
Manner  the  Boundary  line  of  the  said  Two  Colonies  along  the 
Course  of  the  River  Murray,  and  to  alter  the  other  Provisions  of 
this  Section."  *  In  other  words,  the  colony  of  Victoria  is  deprived 
of  her  whole  territorial  interest  in  the  bed  of  the  river  Murray, 
and,  by  a  well-known  rule  of  law,  her  oflicials  and  inhabitants 
commit  a  trespass  every  time  they  sail  upon  its  waters,  except 
BO  far  as  their  acts  may  be  held  to  be  impliedly  justified  by  the 
acquiescence  of  the  Government  of  the  sister  colony,  and  by 
tlic  jurisdictional  powers  conferred  on  Victorian  officials  by  the 
aection.     The  final  permission  to  the  legialatures  of  the  two 

I  10*17  Vic.  (N,  8,  W.).  Ko.  41. 

=  Cr.  iiUjlu'il,  (I)  ti)  18  A  IB  Vii^  n.  64. 

r.t  In  tI.B  13  4  H  Vit.  c  tU,  §  !■  *  18  ft  19  ViV.  t.  54,  %  E. 
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colonies  to  alter  the  piovisioiis  of  the  section  by  conciment 
legislation,  is  equivalent  to  a  pennission  given  to  the  heir  of 
an  English  estate  to  share  his  inheritance  with  his  jonnger 
brother. 

What  is  the  explanation  of  the  section?  It  is  stated 
in  the  preamble  that  "Donbts  have  been  entertained  as  to 
the  true  Meaning  of  the  said  Description  of  the  Boundary 
of  the  said  Ck^lony."  But  this  can  hardly  be  intended  as  a 
serious  explanation.  The  second  section  of  the  Act  of  1850 
made  the  two  colonies  riparian  owners  in  the  ordinary  way, 
and  the  rights  of  riparian  owners  are  settled  by  the  common 
law.  Still  less  can  the  operation  of  the  new  section  be  regarded 
as  a  h(ma-fide  solution  of  any  such  difficulty.  It  is  enactment, 
not  explanation,  as  its  own  words  practicaUy  admit  No 
reference  was,  apparently,  made  to  the  section  in  the  course 
of  its  passage  through  the  Imperial  Parliament,  and  its  origin 
remains  a  mystery  which  can  only  be  solved  by  a  search  into 
the  archives  of  the  Colonial  Office. 

A  rather  interesting  question  presents  itself  when  we 
attempt  to  ascertain  the  exact  legal  position  of  the  Constitution 
of  1855.  We  have  seen  that  the  course  of  prc>ceeding  was 
thus.  The  legislature  of  Victoria  framed  a  Constitution  Act, 
which  was  reserved  for  the  royal  assent  On  its  arrival  in 
England,  certain  of  its  clauses  were  struck  out,  and  Parliament 
was  asked  to  empower  Her  Majesty  to  assent  to  the  measure 
as  amended.  This  Parliament  did,  but,  at  the  same  time, 
imposed  certain  conditions  of  its  own,  which  duly  became  law. 
But  it  did  not  expressly  enact  the  colonial  measure,  even  in  its 
amended  form.  Finally,  the  royal  assent,  in  terms  of  the 
Imperial  statute,  was  given  to  the  colonial  measure  as  amended. 

How  far  was  this  curious  process  in  accordance  with  law  ? 

By  the  14th  section  of  the  Constitution  of  1850,*  the 
Governor  of  Victoria,  with  the  advice  and  consent  of  the 
Legislative  Council,  was  empowered  to  make  laws  for  the 
colony,  provided  that  such  laws  should  not  be  repugnant  to  the 
laws  of  England,  nor  attempt  to  interfere  with  the  management 
of  the  Crown  lands  or  Land  revenue.  By  the  3  2d  section  of 
the  same  statute,  the  same  authority  is  empowered  by  any  Act 
to  alter  the  constitution  of  the  l^;islative  bodies,  subject  to  the 

M3  4c  14  Via  c.  59. 


CHAP,  xxr     THE  LEGAL  POSITION  OF  THE  STA  TUTE      3o3 

proviaion  that  such  Act  shall  not  only  he  reserved  for  Her 
Majesty's  pleasure,  but  that,  before  Her  Majesty's  pleasure  shall 
be  signiGed,  a  copy  of  the  measure  shall  he  laid  before  the 
Imperial  Farliameut  for  at  least  thirty  days.  The  following 
section  expressly  continues  the  operation  of  the  older  statutes  • 
with  regard  to  bills  reserved  under  the  Act  of  1850,  and  a 
reference  to  these  measures  is  therefore  necessary  to  secure  an 
exact  view  of  the  question. 

The  5  &  6  Vic.  c.  76'^  provides  that  no  bill  which  baa 
been  reserved  for  Her  Majesty's  pleasure  shall  have  the  force 
of  law  until  the  royal  assent  to  the  same  has  been  signified  by 
the  Governor,  and  such  signification  must  take  place,  if  at  all, 
within  two  years  from  the  presentation  of  the  bill  to  the  Governor 
for  assent.  And  the  statute  also  provides*  that  every  bill 
altering  the  constituencies  for  the  Legislative  Council,  or  the 
number  of  members  having  seats  therein,  or  the  salaries  of  the 
Governor,  Superintendent,  or  judges,  shall  be  reserved  for  the 
royal  assent.  The  7  &  8  Vic.  c.  74  is  purely  technical  as 
regards  this  subject,  merely  ob\dating  a  possible  construction  of 
the  older  statute  which  might  insist  that  the  Governor  was 
bound  to  reserve  any  bill  falling  under  this  head,  even  though 
he  refused  his  assent  to  it.* 

This  being  the  law  of  the  case,  let  us  see  how  the  facta 
agree  with  it.  The  measiue  passed  by  the  Council  was  clearly 
"  repugnant  to  the  law  of  England."  Moreover,  it  obviously 
interfered  with  the  disposal  of  Crown  lands,  for  it  professed  to 
hand  tliem  over  to  the  colonial  legislature,  to  say  nothing  of 
the  fact  that  it  affected  to  repeal  half  a  dozen  Imperial  statutes.* 

It  ia  clear,  then,  that  not  only  did  the  Coimcil,  in  passing 
the  measure,  greatly  exceed  the  powers  of  legislation  conferred 
upon  it  by  the  Constitution  of  1850,  but,  by  affecting  to  repeal 
Imperial  statutes,"  it  rendered  it  impossible  for  the  Crown  to 
assent  to  it  without  parliamentary  sanction. 

In  any  event,  the  measure  was  obviously  one  which  the 
Governor  was  bound  to  reserve  for  the  royal  assent  And  there 
can  be  little  doubt  that  if  the  Imperial  Parliament  had  chosen 

'  I...  liiB  E  4  8  Vic  a  7a,  Jui'l  7  *  8  Vi<-,  o,  7*.  '  8  33.  '  1 31. 

•  Cr.  7  &  8  Viu.  c  71,  %  7.  '  Cf.  Sched.  (2)  of  Constitution  Act. 

*  It  a  trua  that  the  rppcol  look  the  form  of  «  poatpoDemcQt  of  thu  operation 
of  tlia  CoIouUt  Act  uutil  tlic  re^iMl  of  the  Iiiip«rUl  iMutea  by  tba  ImperUl 
lc([ULitnn,  but  th«  uHVi^t  wu  obvioua. 


304 


THE  NEW  CONSTITUTION 


to  empower  Her  Majesty  to  assent  to  the  mensure  as  it  st^od, 
they  would  have  waived  any  right  to  object  to  it  afterwards  as 
conflicting  with  Imperial  interests,  and  that,  though  not  in 
precise  terms  complying  with  the  requirements  of  the  enabling 
section,'  it  would  have  been  regarded  as  good  law. 

But,  as  we  have  seen,  Her  Majesty's  advisers  objected 
strongly  to  one  or  two  of  the  clauses  contained  in  the  colonial 
bQl,  and  did  not  ask  Farliament  to  authorise  her  assent  to  the 
measure  as  it  stood.  They  altered  the  wording  of  the  measure, 
and  then  asked  Parliament  to  empower  Her  Majesty  to  assent 
to  a  measure  which  the  Victorian  legislature  had  Tiot  submitted. 
And  Parliament  itself,  while  granting  the  authority,  took  the 
opportunity  of  making  one  or  two  alterations  on  ita  own 
accoujQt,  not  by  further  amending  the  text  of  the  colonial  bill,  but 
by  including  new  sections  in  the  enabling  statut*.  In  fact,  then, 
Her  Majesty  did  not  assent  to  the  bill  passed  by  the  colonial 
legislature,  but  to  a  draft  approved  by  the  Colonial  Office.* 

There  is  another  alternative.  Had  the  Imperial  Farliament 
chosen  to  enact  the  terms  of  the  amended  draft,  there  can  be 
no  doubt  that,  though  in  form  violating  the  spirit  of  the  conceiB- 
sions  made  to  the  Australian  colonies,  the  measure  would  have 
been  valid  as  an  Imperial  statute.  The  Parliament  did  in  fact 
take  this  course  with  regard  to  the  provisions  for  the  transfer 
of  the  Land  fund,  and  the  repeal  of  the  older  statutes,'  and 
there  can  be  no  doubt,  therefore,  that  these  provisions  are  good 
law.  But  it  expressly  declined  to  take  this  step  with  regard 
to  the  general  provisions  of  the  measure.  The  constitution 
cannot,  therefore,  be  accepted  as  an  Imperial  statute. 

One  other  alternative  remains.  In  old  times  the  constitu- 
tional rights  of  the  colonies  bad  been  granted  by  Crown  chaTter& 
The  practice  had  disappeared  before  the  advance  of  self-govern- 
ment, but  it  had  never  been  formally  abandoned.  If  Her 
Majesty  chose  to  grant  and  the  colony  of  Victoria  to  accept  a 
constitutional  charter,  and  the  Imperial  Parliament  expressly 
aanctioued  the  scheme,  who  could  object  ?  It  is  possible  that  ■ 
the  Constitution  Act  may  be  supported  on  this  ground. 

The  question  was  actually  raised  in  the  colony,  soon  after 

I  13  4  U  Vic  c  66,  814. 

■  Tlie  ume  practice  hu  been  sinre  followed,  tu  a  Tfiry  alight  extent,  in  tlw 
WMlern  Aii»tr«Ii«  Conatitution  Act  of  1800  [53  *  B4  Vic  t.  28). 
*  18  it  19  Vk,  c.  65,  SS  2.4. 
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its  arrival,  by  Mr.  Grant,  who  on  the  15th  February  1856 
succeeded  in  carrying  a  motion  for  an  Address  to  the  Governor, 
requesting  him  to  take  the  ad\'ice  of  the  law  officers  as  to  "  the 
validity  of  the  New  Constitution  Bill  for  this  colony,  by  reason 
of  its  having  undergone  alterations  and  amendments  in  Parlia- 
ment, without  the  concurrence  or  sanction  of  this  House."  ^ 
The  Governor  promised  assent,^  and  on  the  18  th  March  laid 
the  opinion  of  the  law  officers  on  the  table  of  the  Council.^ 
The  opinion,  which  was  signed  by  both  the  Attorney  and 
Solicitor-General,*  while  upholding  the  legality  of  the  Act,  said, 
"  we  attribute  its  efficacy,  not  to  the  power  of  the  Colonial  but 
of  the  Imperial  Legislature,  and  the  assent  given  by  Her 
Majesty  in  Council  to  the  Bill  as  above  amended."^  It  is 
difficult  to  discover  precisely  what  this  opinion  means. 

1  r.  and  p.,  sub  date.         ^  IhuL  26th  February  1856.         »  Ihid,  sub  date. 
*  Mr.  Stawell  and  Mr.  Molesworth.  »  V.  and  P.,  1855-6,  iL  p.  783. 


CHAPTER   XXII 

THE   CHANGE   TO   RESPONSIBLE   GOVERNMENT 

Perhaps  few  people  foresaw  the  difl&culties  which  would  attend 
the  introduction  of  the  new  scheme  of  government  But  then 
few  people  were  aware,  few  are  yet  aware,  of  the  peculiarities 
of  the  Cabinet  system.  That  system  has  grown  up  so  uncon- 
sciously in  English  politics,  that  its  full  intricacy  and  peculiarity 
are  rarely  recognised  Till  Mr.  Bagehot  published  his  famous 
essay,  in  the  year  1867,  scarcely  any  writer  had  explained  the 
idiosyncrasies  of  the  position*  In  a  dim  way,  English  states- 
men and  English  writers  had  felt  that  the  system  under  which 
they  lived  was  essentially  dififerent,  on  the  one  hand,  from  the 
bureaucratic  monarchy,  such  as  Prussia,  where  the  Crown  was 
everything  and  the  Parliament  merely  an  appendage ;  and,  on 
the  other  hand,  from  the  true  republic,  such  as  ancient  Rome 
or  modem  Switzerland,  where  the  assemblies  actually  and 
formally  appointed  the  executive  for  a  limited  period,  and 
where  executive  and  legislature  remained  largely  independent 
in  action.  But  although  the  difiference  was  felt,  it  was  hardly 
expressed,  and  there  were  some  conservative  theorists  who  still 
held  to  the  view  that  Cabinet  and  Premier  were  anomalies 
which  had  no  true  place  in  the  British  constitution,  that  the 
real  head  of  the  government  was  the  Lord  President  of  the 
Council,  carrj'ing  out  the  personal  views  of  the  Crown,  and 
dependent  actually  on  the  Crown's  pleasure  for  his  continuance 
in  office. 

Reserving  for  a  future  chapter  the  statement  of  the  true 
nature  of  "Cabinet"  or  "Responsible"  government,  we  may 
turn  here  to  examine  its  genesis  in  Victoria.  And  the  first 
thing  we  notice  is  the  strange  lack  of  allusion  to  the  impend- 
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ing  change  in  the  constitutional  documents  of  the  perioil. 
Tlie  Imperial  statute  which  authorised  the  assent  to  the  Consti- 
tution Act  makes  no  reference  to  it  It  is  believed  that  tlie 
word  "  Cabinet "  occurs  nowhere  in  the  text  of  the  Act,  and 
that  the  word  "Responsible,"  as  applied  to  Ministers  of  the 
Crown,  only  occurs  once,  viz,  in  Schedule  D,  part  7.' 

The  implied  references  to  the  change  in  tlie  Constitution 
Act  are  very  scanty.  They  occur  in  the  l7th  section,  which 
provides  that  members  of  the  legislature  accepting  ofBcea  of 
profit  under  the  Crown  during  pleasure,  though  thereby  vacat- 
ing their  seats,  may  be  re-electad  if  otherwise  eligible ;  the 
18th,  which  provides  that,  of  certain  officials  named,  at  least 
four  shall  be  membera  of  the  legislature;  the  37th,  which 
enacts  that  appointments  to  public  office  under  the  Grovcrn- 
raent  of  Victoria  shall  be  in  the  hands  of  the  Governor  and 
Executive  Council,  "  with  tlie  Exception  of  the  appoiutuienta  of 
Officers  liable  to  retire  from  Office  on  Political  Grounds,  which 
nppoiutmenta  shall  be  vested  in  the  Governor  alone  " ;  the  48th, 
which  authorises  the  Governor  (alone)  to  abolish  certain  politi- 
cal offices  (mainly  Cabinet  offices) ;  the  50th,  which  provides 
pensions  for  tlie  existing  incumbents  of  certain  offices  who  "  on 
political  grounds  may  retire  or  be  released  from  any  such 
Office;"  and  the  Slst,  which  provides  pensions  for  future 
Cabinet  Ministers. 

If  we  turn  from  the  legislative  to  the  executive  side  of  the 
change,  we  find  that  the  new  arrangements  occasioned  the 
issue  of  a  new  Commission  and  Instructions  to  the  Governor. 
But  yet  the  difference  between  these  documents  and  those 
which  tliey  replace  is  exceedingly  small  to  the  hiy  mind.  In 
the  Commission,  the  Governor  is  empowered  himself  to  appoint 
the  members  of  the  Executive  Council,  merely  transmitting 
notice  of  tlie  appoiutmenta  to  the  Colonial  Office,  instead  of,  as 
formerly,  making  temporary  appointments  till  the  pleasure  of 
the  Homu  government  is  known.  But  the  appointments  are 
»tiU  to  run  in  the  Queen's  name,  and  during  her  pleasure' 
The  grants  of  waste  lands  are  to  be  made  with  the  advice  of  ' 
the  E-tecutive  Council,  and  conformably  to  colonial  legislation, 

'  Tiio  word  o«cun  alio  iii  the  taiirijin  ot  9S  18  kikI  61. 

•  Tlia  word  in  tlm  original,  "Our,"i»  tlm  result  of  nh  onwarB,  TIisMtnal 
form  or  a|i|>oEntinalit  to  tbo  Ex«mtivo  ConncU  U  hj  lctt«ra-i>at«nt  under  the  mkI 
or  the  colouy,  kltatsd  by  the  Ouvemar,  uid  (lountendgned  bjr  a  Minister. 
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In  the  event  of  tlie  incapacity  of  tbe  GoTernor,  and  of  any 
Lieutenant-Governor  who  muy  have  been  appointed,  the  Senior 
Military  Officer  is  to  take  the  first  place,' 

These  are  almost  the  only  changes  in  the  Commiasion,  and 
though  they  are  really  important,  it  requires  a  trained  eye  to 
see  why  they  are  important.  In  the  Instructions  which  accom- 
panied the  Commission,  almost  the  only  material  change  is  the 
power  given  to  tbe  Governor  to  appoint  a  member  of  the 
Executive  Council  to  preside  during  his  absence,  the  old  rule 
being  that  the  senior  member  presided  as  of  coni'se.^ 

With  these  somewhat  scanty  guides,  it  is  not  surprising 
that  the  persona  upon  whom  the  task  of  eSecting  the  change 
was  cast  should  find  some  little  difBeulty  in  canying  it  out 
On  the  23d  November  1855,  a  Government  Gazette  Extra- 
ordinary proclaimed  the  coming  into  operation  of  the  Constitu- 
tion Statute  and  tbe  Waste  Lauds  Acta  Repeal  Act,  the  former 
having  been  (aa  the  proclamation  stated)  received  in  the  colony 
at  10  P.M.  on  the  23d  October  preceding.^  In  due  course,  on 
the  motion  of  the  Attorney-General,  the  proclamation  was 
ordered  to  be  entered  upon  the  journals  of  the  existing  Legis- 
lative Council,  and  a  duplicate  sent  to  the  Registrar  of  the 
Supreme  Court  for  enrolment*  But  before  this  happened, 
troubles  had  begun. 

The  Governor  had  consulted  his  officials  with  regard  to  the 
meaning  of  the  new  Act  very  shortly  after  its  arrival,*  and  we 
find  that  on  the  31st  October  1855  the  law  officers,  in  answer 
to  His  Excellency's  questions,  had  advised — 

1.  That  according  to  the  provisions  of  the  ConBtitntion  Act  four  of  tho 
officers  referred  to  in  the  1 8th  section  must,  from  the  time  of  the 
return  of  the  writs  to  the  first  election  under  the  new  scheme,  or 


'  This  WIS  contrary  to  the  old  rule,  which  gave  the  poaition 
meniber  oftboGxecutivaCoiuiuil.   But,  tiiidor  the  old  r^iru, 
were  Imporial  offidala. 

■  Copy  of  Comiuiasiou  and  Inatrnntioiis  in  O,  fl.,  1855,  ii.  p  S8i. 

*  a.  O.,  23d  NovcmUr  IKAS.  Tbe  BnnouDPomcnt  of  the  date  uf 
made  to  satisfy  the  Sth  swtiim  of  the  Conititutiou  Statute.  Cf.  opii 
officers  in  V.  and  P.,  1855-6.  ii.  p.  576. 

*  K.  and  p.,  alBl  DwBiuWr  1806. 

*  On  the  30Hi  OotoW,  «  a  meeting  of  the  Esucutire  Council,  tJi 
had  dcnidsd,  contnir;  to  tho  wishes  of  lib  Uiniatoni,  to  imnnion  the 
Conncii  for  llio  2Ist  NoT()njlM<r,  in  order  that  it  might  ha  in  wssioc 
Constitution  Act  wan  proclaimed,     (Minutes  uf  the  EteuuUre  ConncQ, 


10  Governor 
LugjaUliTO 
.  whw)  tlie 
mbdalK) 
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at  le^st  itam  the  meeting  of  the  legislature,  bo  membcra  of  one 
Hoiue  or  other  of  the  legUIature. 

2.  That  to  a  certain  entent  the  offlcera  mentioned  in  that  cknse 

have  always  been  reaiwnaible  to  the  eiiBting  Council ;  nur,  indeed, 
with  the  exception  of  the  necessity  of  a  certain  numlicr  being 
elected  membera  under  the  16th  clause,  do  the  new  Acts  make  omj 
legal  change  in  theii  responBibitity,  thnugh  practicnily  they  may 
henceforth  he  more  liable  to  be  removed  and  called  to  account 
according  to  the  feelings  of  the  l^islative  bodies  than  heretofore. 

3.  That  their  responsibility  to  the  existing  Council  legally  remains 

unaltered.* 


With  due  deference  to  the  opinion  of  ao  high  an  authority, 
it  may  well  be  questioned  whether  these  opinions  are  sound. 
The  confusion  is  between  moral  and  legal  responsibility. 
Hitherto  the  responsibility  of  the  executive  officinls  to  the 
L^^lative  Council  (it  is  clear  that  it  is  to  the  Legislative  and 
not  the  Executive  Council  that  the  law  officers  are  referring) 
had  been  wholly  of  the  former  character.  The  legislature 
might  oppose  the  policy  of  the  officials  as  much  as  it  pleased, 
but  it  could  not  force  them  to  resign,  and  the  constituencies 
had  no  chance  of  expressing  their  opinions ;  for  tlie  seals  of 
the  officials  were  nominee,  not  elective,  and  a  dissolution, 
whilst  it  might  strengthen  the  Government,  could  not  defeat 
it.  Practically  speaking,  an  official  could  only  be  dismissed 
for  personal  misbehaviour  or  incapacity,  and  the  Governor's 
dismissal  of  him  was  always  liable  to  review  by  the  Home 
authorities. 

But  the  new  Act  made  a  substantial  difference,  for  not  only 
did  it  abolish  all  nominee  seats,  and  subject  Ministers  accepting 
oflice  to  re-election,  thereby  giving  the  constituencies  a  voice 
in  their  appointment,  but  it  guarded  against  the  attempt  to 
carry  on  the  government  by  a  Ministry  independent  of  the 
legislature,  by  providing  that  at  least  four  members  of  tlie 
Ministry  must  be  memliers  also  of  the  legislature. 

Acting,  however,  upon  the  advice  of  his  law  officers,  tlie 
Governor  summoned  a  meeting  of  the  existing  Executive  Council 
for  Tuesday  the  Gth  November  to  frame  the  Estimates  to  Iw 
laid  before  the  legislature.'  But  when  the  Council  met,  instead 
of  proceeding  to  business,  the  members  handed  in  a  protest,  in 
which  they  stated  that  they  fult  unable  to  commence  unless 


'  y.  anA  P..  l8S5-a,  ii.  [I.  67(J. 


'  ihur.  |,.  B" 
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they  were  informed  whether  they  were  expected  to  act  "  as 
Responsible  Officers  under  the  Constitutional  Act,  or  as  Officers 
responsible  to  His  Excellency  for  carrying  out  the  policy  which 
he  may  indicate."  The  protest  further  stated  that  "  as  the 
responsibility  of  the  Government  to  the  country  commences  on 
the  day  upon  which  the  Council  ^  is  summoned,  such  Estimates 
as  may  come  before  the  country  will  have  to  be  defended  by 
a  Responsible  Afinistry,  although  they  may  not  have  been  pre- 
pared by  them  in  that  capacity."  And  the  protesters  decline 
to  state  what  in  their  own  opinion  is  the  right  course.^ 

The  Governor  promptly  replied  that  the  responsibility  of 
officers  would  commence  from  the  date  of  the  jyrodamatian,  and 
that  no  departure  from  the  existing  form  of  government  or 
routine  would  be  allowed  till  then ;  but  at  the  same  time  he 
offered  either  to  allow  the  officers  to  postpone  framing  the 
Estimates,  if  they  wished,  or  to  take  upon  himself  the 
responsibility  of  them  when  laid  before  the  Council* 

At  this  point  our  sources  of  information  become  tradi- 
tional only  until  the  issue  of  the  proclamation  and  the 
assembling  of  the  Legislative  Council  on  the  23d  November,  up 
to  which  date  the  protesting  officials  continued  to  occupy  their 
posts.* 

On  the  following  day  the  Colonial  Engineer  stated  to  the 
Legislative  Council  that  four  members  of  the  government,  the 
Colonial  Secretary,*  the  Attorney-General,*  the  Collector  of 
Customs,^  and  the  Surveyor -General,^  had  tendered  to  the 
Governor  the  resignation  of  their  offices,  which  had  been 
accepted.^  The  announcement  was  so  startling  that  Mr. 
Fawkner,  having  procured  a  suspension  of  the  Standing  Orders, 
moved  and  carried  a  resolution  that  the  Council  should  resolve 
itself  into  a  committee  of  the  whole  to  consider  the  state  of 
the  colony.^®  After  a  very  short  sitting  the  committee 
reported  that  the  Governor  should  be  addressed  to  afford  the 

• 

^  Le,  (obviously)  the  Legislative  CounciL 

2  r.  and  P.,  1855-6,  ii.  p.  677.  »  Ibid, 

*  Cf.  notices  signed  by  them  in  O,  O,,  6-23  November  1885.  Captain 
Ix)nsdale's  resignation  of  the  office  of  treasurer  had  been  accepted  at  a  meeting  of 
the  Executive  Council  held  on  the  22d  November. 

«  Mr.  W.  C.  Haines.  «  Mr.  Stawell.  '  Mr.  H.  C.  E.  Childers. 

8  Captain  Andrew  Clarke.  •  V,  and  P.,  24th  November  1856. 

w  Ibid,  27th  November  1866. 
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CouDCil  full  inforuiatioii  respecting  the  dismiasal  or  resigiiatiou 
of  the  ofBcials,  and  the  Council  promptly  adopted  the  recom- 
mendation.' 

The  Governor  immediately  promised  compliance  with  the 
request,  but  before  he  could  fulfil  his  promise  another  startling 
announcement  was  made  to  the  House,  by  letter  from  the 
acting  Colonial  Secretary,  Ifr.  Moore,  to  the  effect  that  the 
Governor  had  been  pleased  to  release  from  office,  "  on  pohtical 
grounds,"  the  four  officials  previously  announced  aa  having 
resigned,  and  that  thereupon  their  nominee  seats  in  the  Council 
had  become  vacant.  The  acting  Colonial  Secretary  also  in- 
formed the  Council  that  the  Colonial  Engineer  and  the  acting 
Solicitor-General  had  resigned  their  nominee  seats.' 

Following  immediately  upon  this  announcement  came  the 
further  information  that  the  Speaker  had  received  letters- 
patent,  dated  the  same  day,  appointing  Mr.  Haines  (as  Chief 
Secretary),  Mr.  Stawell  (as  Attorney-General),  Mr.  Sladen  (as 
Treaflurer),  Mr.  Pasley  (aa  Commissioner  of  Public  Works),  Mr. 
Cbilders  (as  Commissioner  of  Trade  and  Customs),  Mr.  Clarke  (as 
Sopveyor-General),  and  Mr.  Molesworth  (as  Solicitor-General), 
to  nominee  aeata  in  the  Legislative  Council  pending  the  signifi- 
cation of  Her  Majesty's  pleasure.  The  members  named  then 
entered  and  took  their  seats.' 

Immediately  afterwards,  the  papers  requested  by  the 
jVddress  of  the  previous  day  were  laid  before  the  Council* 
These  papers,  when  produced,  showed  that,  in  addition  to  the 
facts  before  enumerated,  the  following  had  been  the  course  of 
events  which  had  led  up  to  these  results. 

On  the  23d  November,  apparently  before  the  opening  of 
the  session  of  the  Council,  the  Governor  had  sent  to  the 
Colonial  Secretary  (Mr.  Haines)  a  "  Minute  transmitting  his 
views  regarding  the  Future  Administration  of  the  Government  of 
the  Colony,"  The  Minute  is  expressed  to  be  "  for  the  mforma- 
tion  and  guidance  of  the  responsible  officers,"  and  it  is  probable, 
therefore,  that  at  the  time  of  penning  the  letter  of  enclosure 
the  Governor  regarded  his  existing  ministry  as  "  responsible." 

Apart  from  this  point,  the  document  is  of  the  highest 
importance   as  expressing   the   views  of  a  colonial  official  of 
»  V.anAF.,  jrtli  NoTruiberlSSS.  =  md.  2Stli  Novrmber  186E, 

*  Ihid.  Thny  warn  Mvoni  in  afresh  on  tho  30tb  November,  (Uinuttw  of 
Exwutire  Council  of  tliat  date.)  *  Ihid. 
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great  position  with  regard  to  the  change  introduced  by  the 
new  constitution.  Briefly  put,  the  views  of  the  Governor  on 
the  subject  may  be  stated  thus : — 

1.  Tlie  Qovemor  must  choosu  as  his  Ministers  pereoDS  acceptable  to 

ForliiLmcnt,  and  uuet  accept  tlieir  reBignations  when,  it  is 
evident  that  tliey  ore  no  longer  bo  acceptable. 

2.  But  he  cannot  he  forced  to  appoint  persona  in  whom  he  cannot 

place  confidence,  for  tliat  would  be  to  betray  hia  trust  as  Ibe 
Crown's  agenL  Ho  is  responsible  to  the  Crown,  ae  they  ore  to 
the  Parliament. 

3.  Every  meaBure  ^  submitted  to  Parliament  mtiat  previonsly  receive 

the  sanction  of  the  Governor,  and  refiual  to  eonction  a  measore 
advocated  by  the  MiniBtexB  will  be  a  good  ground  for  rengna- 
tion,  but  not  fur  persistence  in  the  measure.  Yet  the  GoTemor 
does  not,  desire  "  to  interfere  with  the  arrangements  of  the 
Ministry,  or  be  a  party  to  their  conBultationa." 

A.  The  37th  clause  of  the  Constitution  Act,  vesting  the  appointments 
to  public  offices  in  the  Governor  with  the  advice  of  the 
Executive  Council,  mast  be  understood  to  give  the  Governor  a 
substantial  voice  in  the  disposal  of  patronage,  and  the  Governor 
will  not  sanction  "  the  appointment  of  persons  whose  toU 
recommendation  may  be  advocacy  of  certain  political  principles." 

6,  Comraunicationa  with  and  appointments  by  the  Governor  are  to 
bo  conducted  through  the  medium  of  the  Colonial  Secretary. 
The  only  exception  to  this  rule  is  the  case  of  commuoicatioiia 
between  the  Governor  and  the  Attomey-QeneraL 

6.  Each  official  wOl  take  charge  of  the  busmess  of  his  own  depart- 

ment, without  directions  from  the  Governor. 

7.  No  discussion  of  policy  is  to  be  allowed   at  meetings  of  the 

Executive  Council,  except  in  the  single  case  of  death  seTitencea, 
as  to  which  the  Governor  retains  his  old  position.' 

8.  The  Governor  still  retains  the  sole  authority  in  military  and 

naval  inalters.^ 
When  the  contents  of  this  Minute  became  known,  they 
excited  loud  opposition,  but  it  is  very  doubtful  i!  Sir  Charles 
Hotham  renlly  intended  by  them  anything  derogatory  to  the 
theory  of  Responsible  G-ovemment.  The  most  exceptionable 
points  are  those  relating  to  the  principle  of  public  appoint- 
ments (including  the  Ministerinl  offices)  and  the  sanction 
required  to  the  introduction  of  measures.     But  dispassionately 

'  So  the  test.  It  is  poasiblB  that  il  may  mean  only  "  Govemmenl  meuurv,'* 
or  Sir  Chitrles  may  have  thought  that  the  old  pnctice  which  [ei]iiirad  that  ail 
legislotion  should  inilialo  with  tlie  Ministry  should  be  ooutjaued. 

*  Sir  Chiules  Hotham  had,  on  the  1st  November,  oonimated  a  dcatli 
sentence  against  the  views  of  his  ministers.  (Minute  of  Execntivu  CoQDCil,  wnb 
daln. ) 

'  Copy  in  miauto  of  V.  and  P..  1855-8,  ii.  p.  581. 
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read,  and  read  in  the  light  of  suiTounding  circumstances,  it 
seems  most  probable  tliat  by  his  expressions  the  Governor 
simply  meant  that  he  reserved  the  right,  as  an  Imperial 
representative,  to  veto  appointments  and  measures  whidi  he 
regarded  as  absolutely  pernicious.  And,  regard  being  had  to 
the  cautious  wording  of  the  Constitution  Act,  it  hardly  seems 
clear  that  he  was  wrong  in  this  view,  while  his  announcement 
of  his  intention  to  take  no  pai't  in  the  deliberations  of  the 
Cabinet  and  to  receive  communications  and  exercise  patronage 
only  through  the  Premier,*  shows  that  he  accepted  some  at 
least  of  the  most  important  principles  of  Responsible  Govern- 
ment 

Although,  as  has  been  said,  this  document  afterwards 
provoked  much  discussion,  it  does  not  appear  to  have  had 
much  immediate  effect  on  the  mind  of  the  officials  immediately 
concerned,  for  we  find  the  latter,  a  few  days  afterwards, 
admitting  that  it  did  not  appear  to  them  to  need  immediate 
reply.' 

It  is  probable,  therefore,  that  this  Minute,  though  received 
on  the  morning  of  the  23d  November,*  was  not  the  subject  of 
the  conversation  which  Mr.  Haines  had  with  the  Governor 
prior  to  the  opening  of  the  Coimcil  on  that  day,  and  to  which 
he  alludes  in  his  letter  of  the  24tli.*  The  object  of  this  letter 
is  to  request  the  Governor  to  "  relieve  myself  and  my 
colleagues  from  the  very  embarrassing  position  in  which  we 
find  ourselves  placed,"  and  its  meaning  is  explained  by  a  second 
letter  addressed  by  the  Attorney-General  to  His  Excellency  on 
the  same  date,  and  which  was  forwarded  on  the  morning  of 
Sunday  the  25th,'  by  Mr.  Haines  himself,  to  the  Governor. 
From  Mr.  Haines's  last  letter  we  gather  that  he  (Mr.  Haines) 
had  had  another  interview  with  the  Governor  on  the  preceding 
(Saturday)  evening,  on  the  mysterious  subject  which  was 
troubling  him,  and  that  the  Attomey-General's  opinion  on  the 
topic  had  been  taken  at  the  Governor's  request*  The  opinion 
stated   that  the  otTicials   holding   under  commissions  granted 

'  The  artiul  wonli  u»ed  are  "  Colonial  Secretary."  Hut  nt  Uiii  timo  tbo 
Colonial  Secretary  bad  (ircccdcuci!  by  Hoyal  lastniotioiw  of  llth  5Urch  1854. 
(Orislu«l  in  Treuiiiy  office  at  Melbaurae.) 

«  V.  and  P.,  1866.8,  L  p.  783.  »  Cf.  ibid. 


*  Copy  in  ibid.  U.  p.  6T7, 

*  Oi>|>y  in  ibid.  p.  678 


'  Ibid.  p.  678. 
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before  the  proclamation  of  the  Constitution  Act  are  politically 
irresponsible  under  the  old  Act,  while  at  the  same  time  "  the; 
continue  to  hold  offices,  the  occupants  of  which  are  responsible 
not  merely  legally  but  politically ;  and  thus  their  position  is 
most  anomalous."  And  the  Governor  is  advised  that  "  new 
commissions  should  be  issued  to  all  officers  who  it  is  contem- 
plated are  to  become  politically  responsible." ' 

Hereupon,  on  the  following  day,  the  26th  November,  the 
Governor  sent  a  circular  letter  to  each  of  the  four  officials 
whose  resignations  of  office,  when  announced  in  the  Council  on 
the  27th  November,  caused  so  much  excitement  The  drcolar 
announced  to  each  official  that,  it  being  necessary  to  form  a 
new  Ministry  under  the  Constitution  Act,  he  would  consider 
himself  released  "  on  political  grounds "  from  his  office,* 
Each  official  thereupon  wrote,  accepting  his  dismissal,  and 
laying  claim  to  a  pension  under  the  Constitution  Act  (§  50).' 
It  will  be  remembered,  however,  that  the  first  announcement 
in  the  Council,  on  the  27th  November,  was  an  announcement 
of  reeignation,  not  of  dismissal.*  The  announcement  of  dis- 
missal was  not  made  till  the  following  day.^ 

Such  was  the  record  of  events  which  was  laid  before  the 
Legislative  Council  on  the  28th  November  1855,  and  read 
aloud  by  the  Clerk,'*  On  Mr.  Haines's  own  motion  they  were 
printed,  and  set  down  for  consideration  on  the  4th  December.^ 
On  that  day  Mr.  Greeves  brought  forward  a  series  of  resolutions 
emphatically  condemning  the  transaction,  and  the  removals 
sod  appointments  consequent  on  it,  as  "  premature,  illegal,  and 
void,"  and  censuring  the  officials  for  taking  office  tmder  the 
Minute  of  the  23d  November,*  which,  however,  by  thb  time 
bad  been  practically  withdrawn  by  the  Governor,  after  a 
formal  protest  from  the  new  Ministry."  On  the  5th  December 
Mr.  Campbell,  apparently  in  ignorance  of  the  latter  facts, 
proposed  to  substitute  for  Mr.  Greeves's  sweeping  resolutions  a 
simple  expression  of  regret  that  the  officials  had  not  seen  fit  to 
protest  against  the  Minute,  and  a  protest  against  it  by  tbe 
house  itself.""     Upon  a  vote  this  amendment  was  vetoed  by 

dP.,lSSi-e,  ii.  |K.'-78. 

.  Gf9,  >  Ibid.  pp.  179,  GSD. 


'  F.  anil  P.,  ISfiS-a,  a  p.< 
•  Ibid,  sub  date. 

•  ma.  aSth  Noromltr  UBS, 

*  Sou  Jocniueubi  tu  K.  and  F.,  1 SSS 


Ibid, 


'  Ibid,  mut  lUte. 
*  im.  4lb  D*cemt«r. 
"  Ibid,  inb  date. 
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the  decidiDg  voice  of  the  Speaker,  but  when  the  substantive 
resolutions  were  put,  they  again  were  lost  by  a  single  vote,  tha 
officials  implicated  all  voting  against  theni,^ 

Apparently  this  ended  the  matter.  The  Ministers  were 
all  returned  to  seats  in  the  first  elections  for  the  Legislative 
Assembly,  which  took  place  in  the  spring  of  185C,'  they  met 
the  new  Parliament  aa  a  Cabinet,  and  resigned  on  the  passing 
of  an  unfavourable  resolution  upon  the  subject  of  the  Estimates. 
in  March  1859.^  Mr.  O'Shanassy,  the  mover  of  Uie  resolu- 
tion, was  then,  in  accordance  with  Cabinet  practice,  incited 
to  fonn  a  Ministry. 

The  question  naturally  presents  itself.  How  far  was  all 
this  manipulation  necessary  to  secure  the  introduction  of 
Eespoosible  Government  ?  Let  ua  state  in  brief  form  the 
process  of  events  actually  proved. 

Proclamation  of  the  new  constitution. 

Keleaee  of  the  four  officiola  "  aa  political 
grounde,"  by  letter  from  Governor  8ctit  M 
request  of  officials  thentaclvcs. 

Announcement  in  Leg.  Council  ibat  the  four 
officials  had  retigntd. 

Annouuceuient  in  Leg.  Cixincil  Iliat  tlia 
Govenior  had  releuseil  tlie  oHiciiiIb  "on 
political  grounds,"  and  that  their  nomimii 
seats  in  Council  bad  thereby  become 
vacant. 

Announcement  in  Leg.  Council  that  tha 
same  four  officials  hud  been  re-appoint«d 
to  the  same  four  olHces,*  that  three  other 
officials  had  )>een  appointed,  and  that  the 
seven  were  temporarily  appointed  to 
nominee  seats  in  the  Leg.  Council. 

It  is  really  hard  to  see  why  all  this  process  should  hnvo 
been  necessary,  in  fact,  to  see  where  at  all  the  difficulty  lay. 
There  was  a  Ministry  in  existence,  its  members  duly  appointed, 
in  the  same  form  as  Responsible  Ministers.  Four  of  these 
were  members  of  the  LegLslative  Council,  Why  could  they 
not  continue  to  hold  office  till  the  Parliament  met  in  its  new 

>  r.  and  P.,  Cih  Docembcr  18.^e.    On  the  lOih  tbi>  otildtia  rcaewol  their 
Mthsofoffiw.  "  a.  a.,  7th  NoTi-mbcr  1858. 

*  VlrtuHnn  Ksnurd,  i.  (i.  5E2. 

»  of  the  olllcci  wn'o  uliglitly  altered,  but  pmctioslly  they  were  the 


3.  27th  November  1856. 

4.  S8th  November  1655. 
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form  ?  If  at  the  elections  four  of  them  had  not  succeeded  in 
being  returned,  then  there  would  have  been  obvious  necessity 
for  a  reconstruction,  entire  or  partial,  of  the  Ministry.  K  they 
had  been  returned  and  been  met  by  a  vote  of  want  of 
confidence,  then  would  have  been  the  time  to  resign.  Both 
these  cases  were  provided  for  by  the  50th  section  of  the 
Constitution  Act 

To  this  obvious  course  there  seem  to  have  been  two 
objections  taken,  both  of  which  were  groundless. 

The  first  was,  that  from  the  proclamation  of  the  new 
Constitution  the  officials  were  intended  to  be  ''  Besponsible,"  if. 
elected  members  of  Parliament,  whose  constituents  could 
express  their  opinion  of  them  upon  their  vacating  their  seats 
for  re-election.  But  it  was  impossible  that  this  test  should  be 
applied  till  the  new  Parliament  met,  and,  as  we  have  seen, 
when  the  officials  were  re-appointed,  they  took  nominee,  not 
elective  seats. 

The  second  objection  seems  to  have  been  that,  until 
re-commissioned,  the  officials  were  bound  to  act  as  the 
Governor's  subordinates,  and  that  consequently,  when  they 
faced  the  Parliament,  they  would  be  called  upon  to  defend  a 
jxilicy  which  might  not  really  be  their  own.  But,  as  we  have 
also  seen,  the  Governor  had  obviated  this  difficulty  by  ofifering 
to  take  the  responsibility  of  their  actions  up  to  the  assembling 
of  Parliament.  Legally,  their  positions  were  precisely  the 
same  under  both  systems.  In  both  cases  they  were  appointees 
of  the  Crown ;  only,  under  the  Besponsible  system,  as  a  matter 
of  constitutional  understanding,  the  Governor  would  be  bound 
to  follow  the  views  of  Parliament  in  the  matter  of  appoint- 
ments and  dismissals,  instead  of  the  views  of  the  Colonial 
Office.  But  the  new  system  could  not  possibly  operate  until  a 
Parliament  in  the  new  form  was  summoned,  for  no  expressions 
of  opinion  by  the  existing  Legislative  Council  could  affect  the 
holders  of  non-elective  seats. 

It  seems,  therefore,  abundantly  clear  that  the  officials 
should  have  stood  by  their  existing  appointments  till  the 
meeting  of  Parliament  By  the  course  they  took  they  laid 
themselves  open  to  grave  suspicion  of  personal  motives,  and 
only  avoided  the  disgrace  of  a  condemnatory  resolution  by  the 
doubtful  expedient  of  voting  for  themselves. 
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1  the  chief  ostenaible  ground  for  the  grant  of  Ecaponaible 
Government  was  the  increased  material  prosperity  of  the  colony, 
it  may  be  well  to  pause  for  a  moment,  as  at  the  end  of  former 
periods,  to  glance  at  the  general  condition  of  Victoria  on  the 
eve  of  the  new  system. 

That  the  discovery  of  gold  had  produced  a  startling  effect 
upon  the  circumstances  of  the  colony  ia  of  course  beyond 
doubt.  But  it  will  bo  better  if  we  confine  ourselves  to  point- 
ing out  a  few  of  tlie  unqueationed  facts  which  ]ielped  to  con- 
stitute the  change. 

We  have  already  noticed  the  condition  and  extent  of  the 
Government  revenue  and  expenditure  at  the  period  of  Separa- 
tion.' During  the  year  1854,  less  than  four  years  after 
Separation,  the  general  revenue  had  risen  from  £122,781  to 
£1,726,935.  To  this  had  been  added  a  sum  of  £601,155 
from  the  Land  revenue  (afterwards  to  be  explained),  and  a  sum 
of  £118,619,  surplus  from  the  previous  year,  making  a  grand 
total  of  £2,446,710,  Of  the  ordinary  general  revenue,  the 
chief  items  were  as  follow : — 


1.  Customs     . 
3.  Qold  ruvenue 
3.  Tnide  liceiicefl 


£B53,£ 


But  against  tliis  lai^e  income  there  had  been  the  enormous 
expenditure  of  £4,479,527,'  or  a  deficit  of  upwards  of  two 
millions  sterling.     The  chief  items  were — 

'  Aiot,  p.  137. 

*  Of  UiIj,  liomver,  £400,000  wm  ropaymcnt  of  louu  (K  and  P.,  ISGG-S,  L 

^  mi). 
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1.  Customs      .....        £104,080 

(nearly  one-eigbtli  of  tbe  receipts) 


2.  Police 

3.  Military  and  Naval 

4.  Public  Works 

5.  Stores  and  Transport 

6.  Education  • 

7.  Civil  List  (Scbed.  B) 

8.  CommissionerB  of  Sewers  and  Water  Supply 


535,505 
126,324 
1,330,817 
634,485 
87,835 
128,784 
383,900 1 


The  startling  amount  of  the  items  for  police,  military  and 
naval,  and  store  charges,  are,  of  course,  accounted  for  by  the 
unhappy  disturbances  which  took  place  on  the  gold  fields  in 
the  year  1854,  and  to  the  symptoms  of  lawlessness  which  the 
attractions  of  the  gold  discovery  had  developed.  Of  the  huge 
item  for  "  Public  Works,"  nearly  one  half  is  occasioned  by  the 
cost  of  making  and  repairing  roads  and  bridges,^  and  the  bulk 
of  the  remainder  by  the  erection  of  and  repairs  to  public 
buildings  in  Melbourne,  Geelong,  Williamstown,  Portland,  and 
Belfast* 

The  huge  deficit  in  the  year's  accounts  was  met  by  loans 
raised  hastily  in  all  directions.  The  corporation  of  Melbourne 
contributed  £300,000.  The  appropriated  moiety  of  the  Land 
fund  was  drawn  on  for  £866,000.  The  local  banks  advanced 
£290,000  as  a  first  loan,  and  allowed  overdrafts  to  the  extent 
of  £232,000  in  addition.  Nearly  £40,000  was  borrowed  from 
the  Police  Reward  Fund.*  It  is  satisfactory,  however,  to  notice 
that  of  these  loans  £400,000  were  paid  off  before  the  close  of 
the  year.^ 

We  have  seen  •  that  the  "  unappropriated  "  moiety  of  the 
Land  fund  was  by  this  time  practically  under  the  control  of 
the  colonial  legislature,  and  that  in  this  exceptional  year  a 
draft  was  also  made  upon  the  moiety  still  nominally  appropri- 
ated by  the  Imperial  government  to  the  expenses  of  immigra- 
tion. But  the  accounts  of  the  Territorial  revenue  were  still 
kept  distinct  from  the  general  income  of  the  Government,  and 
from  the  returns  for  the  year  1854  we  learn  that  they  had 
produced  the  total  of  £1,355,832,  of  which  about  nineteen- 

»  Abstract  in  V,  and  P.,  1855-6,  i.  pp.  1068-1071. 

'  Api>arently  the  work  was  not  effected  by  the  Central  Road  Board,  ibid.  p. 
1067.  *  Statement  in  ibid.  p.  1078. 

*  Ibid.  p.  1070.  »  Ibid.  p.  1071.  •  Ante,  p.  179. 
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twentieths  were  the  produce  of  the  sale  of  400,000  Rcroa  of 
land,  the  occupation  licences  producing  £46,000.'  The  ex- 
penses chargeable  upon  the  fund,  including  the  charges  of  the 
Surveyor-General's  department  and  tlie  expenses  of  the  iiniaigra- 
tion  offices  at  Melbourne,  Williamstown,  Oeelong,  and  I'ort- 
land,  amounted  to  upwards  of  half  a  luilliou  stwrliug,  leaving, 
with  the  balance  left  over  from  the  previous  year,  a  sum  of 
about  one  million  and  a  half,  which  on  this  occasion  was 
transferred  to  the  general  revenue  in  manner  before  described.* 

The  expenses  of  the  permanent  Civil  List  for  the  year  had 
been  kept,  as  we  have  seen,  well  within  the  revenue  assigned  to 
it  It  must  be  remembered  that  the  List  had  been  increased 
from  the  £20,000  provided  by  the  ConaliUition  Act  of  1850 
(Sched.  B)  to  £157,839,  by  various  Acts  of  the  colonial  legis- 
lature.* The  expenses  of  the  judicial  department  had  risen 
from  the  £6,500  contemplated  by  the  Constitution  Act  to 
£79,000,  those  of  the  executive  administration  from  £5.500 
to  £49,000.  Tlie  expenses  of  the  ecclesiastical  establishment 
alone  remained  stationary.'  But  in  each  of  the  former  cases 
the  expenses  had  been  kept  within  the  income,  and  llieto  was 
a  total  balance  of  nearly  £30,000  to  go  towards  the  dire  needs 
of  the  unappropriated  expenditure.* 

Happily  the  accounts  for  the  year  1355  were  infinitely 
better.  Though  they  only  go  down  to  the  date  of  the 
proclamation  of  the  new  Constitution  {23d  November),  the 
revenue  allows  an  anmunt  (£1,595,667)  nearly  equal  to  that 
of  the  preceding  twelve  months,  while  the  expenditure  has 
fallen  to  £1,319,544,  or  an  amount  well  within  the  revenua 
With  the  help  of  a  sum  of  £300,000  from  the  unappropriated 
moiety  of  the  Land  fund,  the  Treasurer  is  able  to  pay  ott'  half  a 
million  in  reduction  of  tlie  debt  The  saving  has  been  effbcled 
iu  various  ways.  The  expenses  of  the  Customs  department 
have  been  reduced  by  one-half,  though  iU  revenue  has  sub- 
fttantiftlly  increased,  the  police  expenses  are  also  reduced  by 
one-half,  while  the  expenditure  on  Public  Works  has  been  cut 
down  to  nearly  one-third  of  its  former  amount.     The  "  Stores 

'   v.  and  P.,  185fi.8,  1.  p.  1078.  »  Ibid.  p.  I0S5. 

'  14  Vk-,  No.  7  (I  30).  17  Vic  No.  7,  wid  18  Vic  No.  35. 
•  y.  ami  f.,  1866-8,  1.  p.  901.     But  Ihii  Uow  not  indaao  the  tcoloniMlIod   | 
gnnu  to  tlio  Gold  Finia«,  not  under  tlio  IB  Vie.  No.  28. 

'  Acoounu  in  Hit/,  p.  BOO. 
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and  Transport "  item  may  be  said  to  have  almost  disappeared 
On  the  other  hand,  the  grants  for  educational  purposes  have 
more  than  doubled.^ 

It  does  not  follow  that  the  change  is  necessarily  to  be 
attributed  to  bad  administration  in  1854.  The  events  of  the 
early  "  fifties  "  were  so  abnormal^  that  it  is  no  wonder  if  they 
paralysed  the  government  which  had  to  deal  with  them.  Men 
came  out  to  manage  a  large  estate,  and  they  were  called  upon 
suddenly  to  face  the  problem  of  governing  a  commimity  with 
the  interests  and  revenue  of  a  kingdom.  No  wonder  if  they 
lost  their  heads.  But,  at  the  same  time,  it  would  be  well  if 
those  interested  in  the  reputation  of  the  men  of  1854  were  to 
offer  some  substantial  explanation  of  the  facts.  K  the  expenses 
of  a  Government  department  are  cut  down  50  per  cent  as  the 
consequence  of  a  Boyal  Commission,  while  at  the  same  time 
the  business  of  the  department  continues  to  increase,  we  require 
to  know  the  reason  of  the  changa^ 

Passing  beyond  the  limits  of  revenue  and  expenditure,  we 
are  able  to  gain  very  valuable  information  as  to  the  general 
condition  of  the  colony  towards  the  close  of  the  period  from 
the  full  statistics  laid  before  the  Parliament  in  December 
1856.^ 

From  these  it  appears  that  at  the  close  of  the  year  1855 
the  total  population  of  the  colony  (exclusive  of  aborigines)  was 
319,379,*  in  the  proportion  of  about  207,000  males  to 
112,000  females.  During  the  year  the  population  had  been 
increased  by  66,000  immigrations  and  nearly  12,000  births. 

With  regard  to  the  pursuits  of  the  population,  4326  persons 
carried  on  agricultural  operations  on  115,000  acres  of  land, 
chiefly  in  the  counties  of  Bourke,  Grant,  and  Villiers.  The 
principal  crops  were — 

1.  Wheat,  of  wbich  1,148,000  buflhels  were  raised  on  42,600  acres. 

2.  Oat«,  „  614,000       „  „        „        68,000     „ 

3.  Grapes,        „  488,000  lbs.  „       „  207      „ 

4.  Barley,        „  45,000  bushels        „        „  2,285      „ 

5.  Potatoes      „  59,796  tons  „       „       11,000      „ 

1  Accounts  in  V,  and  P.,  1855-6,  pp.  1095-1101. 

^  For  details  of  expenditure  in  Government  departments  for  year  1855,  cf, 
V.  and  P.,  1856-6,  ii.  pp.  785-814. 

'  Votes  and  Proceedings  of  the  LegislcUive  Assembly ^  1856-7,  iv.  p.  91. 

*  It  appears  that  the  last  preyious  censos  was  actoally  taken  on  the  26th 
April  1854. 
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Squatting  pursuits  were  carried  on  at  1029  licensed  stations 
in  the  various  districts.  Of  these  stations  the  old  districts  of 
PortJand  Bay  and  Western  Port  claimed  349  and  253  re- 
spectively, the  newer  districts  of  the  Wimmera,  Murray,  and 
Gippsland  having  152,  l7l,  and  83  respectively.  On  these 
runs  rather  more  than  half  a  million  head  of  horned  cattle  and 
rather  more  than  four  and  a  half  millions  of  sheep  were  fed. 

Turning  to  pursuits  of  a  less  patriarchal  character,  we  find 
that  there  were  a  total  number  of  115  mines  or  (quarries  in 
the  colony,  of  which  63  were  either  gold-mines  or  quartz-reefs, 
while  in  the  counties  of  Bourke  and  Grant  there  were  153 
brick-yards. 

Of  the  industries  which  usually  establish  themselves  in 
towns  there  were  1893  at  work.  By  far  the  greater  number 
of  these  were  connected  immediately  with  the  new  mining 
adventures.  There  were  no  less  than  1267  factories  for 
mining  machinery  at  Sandhurst,  100  at  Ballaarat,  and  30  at 
Fiery  Creek.  Melbourne  had  lost  the  lead  early  established  in 
the  number  of  her  factories,  being  only  third  in  the  race  to 
Sandhurst  and  Ballaarat,  though  it  is,  of  course,  quite  possible 
that  many  of  the  numerous  "  works "  at  Sandhurst  may  have 
been  of  an  elementary  character.  Unfortunately  no  returns  of 
the  number  of  hands  employed  during  the  year  1855  are  given, 
but  in  April  of  the  previous  year,  when  the  population  of  the 
colony  was  about  thirty  per  cent  less  than  in  1855,  the  number 
of  persons  returned  as  employed  in  "  Commerce,  Trade,  or 
Manufacture"  was  juat  short  of  53,000.' 

In  the  matter  of  foreign  trade,  the  colony  exported  during 
the  year  1855  goods  to  the  value  of  thirteen  millions  and 
a  half,  of  which  gold  and  coin  accounted  for  eleven  millions, 
and  wool  for  a  million  and  a  half.  The  imports  slightly 
exceeded  twelve  millions  in  value,  of  which  about  half  a  million 
was  coinage,  and  the  rest  are  unclassed  in  the  lieturu  from  which 
these  figures  are  taken.^ 

The  non-material  wants  of  the  people  were  provided  for  by 
349  places  of  worship,  having  an  average  attendance  of  05.000 
persone.  and  an  estimated  capacity  of  76,000.  It  may  fairly 
bo  inferred,  therefore,  that  the  supply  in  this  particidar  was  well 
nbieaiit  of  the  demand.     Amongst  the  various  religious  bodies, 


'  r.aiulp.  qfl.  A.,  it.  p.  237. 


•  Ibid.  1850-7, 
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the  Weslejans  stood  well  ahead  in  the  number  of  their  buildings 
(104j,  the  Church  of  England  coming  next  with  81,  and  the 
Boman  Catholics  with  53.  In  point  of  average  attendance, 
liowever,  the  positions  were  altered,  the  Catholics  coming  first 
with  21,000,  followed  by  the  Wesleyans  with  13,000,  and  the 

Angli<*an<t  with  10,000. 

Educational  statistics  do  not  appear  in  the  Eetnms  from 
which  we  have  been  recently  quoting,  but  they  are  obtainable 
from  another  source.^  From  this  source  we  learn  that»  at  the 
close  of  the  year  1855,  two  rival  systems  of  primaiy  education 
were  at  work  in  the  colony — the  denominational  system  and 
the  national  system.  The  former,  organised  systematically  in 
the  year  1849,  maintained  300  schools  with  attendance  rolls 
of  17,711  scholars,  or  about  one  in  eighteen  of  the  population. 
The  national  s}'stem,  established  in  the  year  1851,  had  in  opera- 
tion 58  schools,  with  a  total  register  of  3532  scholars,  and  an 
average  attendance  of  2509.  The  secondary  education  of  the 
colony  was  conducted  by  118  private  schools,  having  charge  of 
3235  pupils.  It  must  be  remembered  also  that  in  the  year 
1854  the  University  of  Melbourne  had  been  established,  to 
provide  for  the  wants  of  advanced  students,  and  was  just  now 
IjcginiiiDg  active  operations.  Altogether,  at  the  close  of  this 
period,  it  was  calcidated  that  24,478  individuals,  or  one  person 
in  thirteen  of  the  population,  were  receiving  regular  general 
education,  a  result  which  must  be  weighed  in  connection  with 
the  circumstances  of  the  colony,  which  showed  an  unusual 
proportion  of  adults  to  children ;  but  even  then  it  cannot  be 
considered  as  perfectly  satisfactory,  the  total  number  of  children 
under  sixteen  years  of  age  in  the  colony  being  80,000.*  With 
regard  to  the  rate  of  progress  of  the  rival  systems,  it  is  evident 
that  the  ultimate  victory  of  the  national  system  was  even  at 
this  date  foreshadowed,  for  in  the  course  of  the  year  1856  its 
schools  increased  from  58  to  82,  and  its  scholars  from  3532  to 
4804,  or  an  increase  of  nearly  35  per  cent.^ 

Taking  it  as  a  whole,  there  can  be  no  doubt  that  the  period 
before  us  is  a  great  period,  not  merely  by  reason  of  the  develope- 
ment  of  material  wealth  and  population,  but  because  also  of 
the    statesmanlike  work    performed.     In  spite  of  the  almost 

^  VUu  and  Proceedings  of  the  LegUlaiivt  Assembly ^  1856-7,  pp.  1018, 1177, 
and  1245.  *  Ibid.  p.  1013.  *  Ibid,  p.  1245. 
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overwhelming  difficulties  of  the  situation,  the  leaders  of  the 
period  had  laid  in  Victoria  the  solid  foundations  of  enlightened 
future  prosperity.  They  had  organised  the  administration  of 
justice  and  police ;  established  a  system  of  universal  education ; 
reformed  the  financial  administration ;  and  started  such  great 
institutions  as  the  Public  Library,  the  Museums,  and  the 
University.  They  had  provided  a  system  of  local  government, 
and  organised  a  provision  for  the  maintenance  and  extension 
of  the  means  of  communication.  They  had  placed  the  granting 
of  state  aid  to  religious  denominations  upon  a  systematic 
footing.^  And  they  had  done  this  in  the  face  of  a  social, 
political,  and  economic  revolution  which  shook  the  community 
to  its  very  centre,  and  which  would  have  overthrown  the 
civilisation  of  many  a  state  which  had  an  established  tradition 
of  fifteen  hundred  instead  of  fifteen  years  to  rely  upon.  That 
there  were  some  in  high  places  who  preferred  their  own  interest 
to  that  of  the  community  few  who  are  familiar  with  the  history 
of  the  period  can  doubt  All  the  more  credit  is  therefore  due 
to  those  who,  in  spite  of  traitors  in  the  camp,  presented  an 
unflinching  front  to  the  threats  of  anarchy  and  the  temptations 
of  private  gain. 

»  16  Vic.  No.  28. 
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EESPONSIBLE  GOVERNMENT 


(The  Existing  Constitution) 


"Ws  Iiave  now  to  take  a  survey  of  the  existing  scheme  of 
government  in  Victoria.  And  in  so  doing  we  shall  abandon 
the  historical  method  hitheito  pursued,  and  adopt  the  analytical 
system,  which  considers  phenomena  as  they  are,  without  tracing 
the  process  of  their  developement.  There  are  good  reasons  for 
the  change,  despite  its  apparent  inconsistency.  Not  only 
woold  a  continuance  of  the  historical  method  involve  us  in  an 
inquiry  beyond  the  limits  at  our  disposal,  but  it  might  necessitate 
tJie  discussion  of  questions  upon  which  public  feeling  is  not 
yet  sufficiently  calm  to  allow  of  an  impartial  criticism.  Aa  a 
general  rule,  the  abandonment  of  the  historical  method  will 
not  be  found  to  be  a  practical  inconvenience,  for  the  main 
outlines  of  the  existing  scheme  of  government  were  settled  by 
the  changes  of  1855,  and  recent  developemeuts  have,  in  most 
cases,  been  in  matters  of  detail.  Nevertheless,  where  cir- 
cumstances seem  imperatively  to  demand  the  course,  we  may 
glance  at  the  bare  steps  of  progress  between  1855  and 
1890. 

To  bring  the  subject  clearly  before  our  minds,  we  require 
a  plan  which  shall  be  simple,  uniform,  and  comprehensiva 
We  can  then  class  each  phenomenon  under  its  proper  Jieod, 
and  know  wliere  to  find  it. 

In  considering  the  functions  of  govtmment,  we  draw  a 
brood  line  between  those  which  are  universal  and  those  wiiich 
Bxv  merely  local  in  their  scope.  The  former  always  emanate 
from  a  single  source,  and  this  source  ive  familiarly  term  the 
Central  Ooveruraent  The  powers  of  the  central  government 
are  limited  only  by  the  tcrrilury  controlled  by  tlie  community 
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of  which  it  is  the  organ,  sometimes  they  extend  even  beyond 
this  limit  The  powers  of  a  local  government  are  always 
limited  in  exercise  to  a  special  area,  a  division  or  sub-division 
of  the  territory  of  the  community.^  This,  then,  will  be  our 
first  division  of  the  functions  we  are  about  to  examine — into 
Central  and  Local 

But  a  further  sub-division  is  necessary,  and  as  such  a  sub- 
division is  ready  to  hand,  familiar  to  every  one,  we  shaU  do 
well  to  adopt  it  if  possible. 

For  a  very  long  time  it  has  been  common  to  class  the 
functions  of  government  as  legislative,  executive,  and  judicial. 
It  is  admitted  that  the  classification  is  not  strictly  logical,  but 
it  is  eminently  useful,  and  sufficiently  logical  for  practical 
purposes.  Where  the  government  lays  down  general  rules 
for  the  guidance  of  conduct,  it  is  exercising  its  legislative 
functions.  Where  it  is  carrying  those  rules  into  effect,  it 
is  exercising  its  executive  powers.  And  where  it  is  punishing 
or  remedying  the  breach  of  them,  it  is  fulfilling  judicial 
duties.  It  by  no  means  follows  that  the  exercise  of  these 
different  classes  of  functions  is  always  entrusted  to  different 
hands.  But,  nevertheless,  the  distinctions  between  the 
functions  themselves  usually  exist,  both  in  central  and  in  local 
matters. 

One  other  question  remains.  What  is  the  order  in  which 
these  classes  of  functions  should  be  discussed?  The  answer 
depends  entirely  on  practical  convenience,  which  is  usually 
determined  by  the  relative  importance  of  the  various  functions 
in  the  scheme  of  government.  In  the  case  of  Victoria  there 
can  be  little  question  that  the  central  government  is  both  older 
and  more  important  than  the  local,  while  of  the  various 
functions  of  each  it  is  as  certain  that  the  legislative  are  at  the 
present  time  more  important  than  the  executive  or  the  judiciary. 
The  legislature  can  not  only  change  the  existing  'personnel  of 
the  executive  and  judicial  staffs,  but  it  can  completely  alter 
their  constitution  for  the  future.  The  executive  can,  in  most 
cases,  insist  upon  the  dissolution  of  a  part  of  the  existing 
central    legislature.     But  the  legislature  cannot  be  kept  in 

*  It  must  bo  carefully  borne  in  mind  that  "  central "  powers  and  "  supreme  " 
I>ower8  are  not  always  synonymous.  On  the  other  hand,  "  local "  powers  are  not 
always  "subordinate." 
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abeyance  for  more  than  a  year,  and  upon  its  reconstruction  the 
dismissed  members  may  be  all  returned.  The  judiciary  has  no 
direct  influence  over  the  legislature. 

It  is  clear  therefore  that  we  shall  do  well  to  take  the 
legislature  first,  although,  historically  speaking,  it  is  a  late 
development. 

And  it  will,  almost  as  clearly,  be  wise  to  take  the  executive 
next ;  for  in  the  Victorian  constitution  the  executive  and  the 
legislature  are  intimately  connected,  both  in  the  sphere  of  local 
and  of  central  government  The  executive  is  appointed  by  the 
legislature,  is  constantly  accountable  to  it,  and  can  be  dismissed 
by  it.  The  judiciary,  though  practically  appointed  and  occa- 
sionally removable  by  the  legislature,  is  in  the  exercise  of  its 
functions  generally  independent  of  the  legislature.  Thus  our 
plan  for  the  analysis  of  the  subject  will  be  as  follows — 

Government 


I 

Central  Local 

I 


I         I  I  I 

LegiHlature     Executive     Judiciary     Legitslature     Executive     Judiciary 


A.   CENTRAL  GOVERNMENT 


1.  LEGISLATURE 


CHAPTEE   XXV 

THE   GOVERNOR 

The  Governor,  or  "the  Person  for  the  Time  being  lawfully 
administering  the  Government  of  the  Colony,"^  is,  notwith- 
standing the  grant  of  Besponsible  Government,  still  the  official 
head  of  the  legislature  of  the  colony.  Colonial  statutes  now  run 
in  the  names  of  the  Crown  and  the  colonial  Parliament,  instead 
of,  as  formerly,  those  of  the  Governor  and  the  Parliament ;  but 
the  assent  of  the  Crown  is  in  ordinary  cases  the  assent  of  the 
Governor,  and  is  always  signified  by  the  Governor. 

It  becomes,  therefore,  our  duty,  in  the  first  place,  to 
examine  the  nature  of  his  office.  And  first,  with  regard  to  its 
creation. 

Formerly,  as  we  have  seen,  each  Governor  was  appointed 
by  special  Letters-Patent,  which  defined  the  scope  of  his  powers 
and  duties.  But  in  the  year  1879,  prior  to  the  appoint- 
ment of  the  Marquis  of  Normanby,  the  office  of  "  Governor  and 
Commander-in-Chief  in  and  over  Our  Colony  of  Victoria  "  was 
permanently  constituted  by  Her  Majesty  by  Letters-Patent  of 
the  21st  February  in  that  year.^  It  is  to  be  observed  that  in 
this  document  the  boundaries  of  the  colony  of  Victoria  are 
defined  in  accordance  with  the  terms  of  the  Acts  of  1842  and 

1  Constitution  Act,  §  62. 

'  Copy  in  0<jv,  OascUe^  1879,  April  29.  In  the  absence  of  special  appoint- 
ment the  GoTemor  of  a  British  possession  is  also  ex-officio  Vice- Admiral  Uiereof. 
(26  k  27  Vic  c  24,  §  3,  and  80  &  31  Vic  c  46,  §  4.) 


THE  LETTERS-PATENT 


1850,  no  reference  being  made  to  the  provision  of  the  18  & 
19  Vic  c  54. 

By  the  tenus  of  the  Letters-Patent  constituting  the  ofSce, 
the  powers  and  duties  of  the  Governor  ore  deSned  aa  follows; — 


'Si- 


Civ), 
(vi). 


To  iiiake  gronla  of  Crown  kmU  within  the  colony  accord- 
ing to  law. 

To  appoint  in  the  Queen's  name,  anil  on  her  behalf,  judges, 
commissioners,  justices  of  the  peace,  and  other  neeesuxy 
ofiiceTS  and  ministers  of  the  colony. 

To  promise  pardon  to  oifendera  who  give  Crown  evidence, 
and  to  grant  x>ardon  nud  remit  fines  lo  convicted  offenders. 
(The  pardon  is  not  to  be  granted  upon  condition  of  absence 
except  in  the  case  of  political  offence  unaccompanied  by 
grave  crime). 

To  exercise  the  Crown's  power  of  removing  or  suspending 
Crown  officials  on  due  Ciiuflc.' 

To  exercise  the  Crown's  power  of  eununoning,  proroguing, 
or  dissolving  any  legislative  body. 

To  appoint  a  deputy.     (Sec  pw(,  p,  235.) 

To  have  commission  read,  and  lo  lake,  in  the  presence  of 
the  Chief-Justice  or  other  judge  of  the  Supreme  Court 
and  the  members  of  the  Executive  Council,  the  following 

a.  or  allegiance.     (31  &  33  Vic.  o.  72.)  i 

^.  Of  office. 

y.  For  tlie  due  administration  of  justice. 
(ii).  To  keep  and  use  llie  public  seal  of  the  colony, 
(iii).  To  appoint  an  Executive  Council 

(iv).  To  publish  the  Letters- Patent  in  such  places  as  be  shiill 
see  Rt. 

These  powers  and  duties  are  further  explained  by  permanent 
Instructions  *  passed  under  the  sign-manual  on  the  same  day 
&3  the  Letters-Patent.  By  this  document  these  further  powers 
and  duties  are  conferred  on  the  Governor : — 

o,  fowor* : — 

(i).  To   administer  the  oath  of  allegiance  and  other  oaths 

prescribed  by  the  law  of  the  colony, 
(ii).  To  summon  the  Executive  Council  (which  is  not  to  proceed 
to  business  until  so  summoned). 


'  It  was  formerly  doubted  whether  the  Governor  coold  remove  a  iDombeTof 
tha  Eucutlva  CounoU  without  special  Iiutructioiis.  But  tbo  lAWct  was  Bijuwily 
grant«d  to  Sir  Henry  Barklj  by  sign-maoual  of  lOth  March  IStS  (Original  In 
Trewmry  afficca,  Uelbonmi).  *  Copy  in  0.  0.,  1B79,  2l)th  April. 
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(iii).  To  appoint  a  presideiit  for  tlie  Executive  CoimcU  in  Iiii  CtLe 

Oovernor"*)  absence, 
(iv).  To  act  in  gppotitjon  to  the  Executive  Coimcil  where  he 
decnu  such  course  imperatively  necessoi}',  bnt  then  to 
report  the  matter  at  once  to  the  Crown. 
.  Dutfa: — 

(i].  To  communicate  the  Inatructiona  (and  all  otheN  he  shall 

deem  lit)  to  the  membera  of  the  Executive  Council. 
(ii).  To   predde   (unless   prevented)  at   the  meetings  of  the 

Executive  Council 
(iii).  To  see  that  proper  minutes  of  the  business  of  the  Executive 

Council  are  kept, 
(iv).  To  consult  the  Executive  Council  in  the  execution  of  hia 

powers,  except  in  urgent  cases. 
(v).  To  see  that  different  topics  are  not  dealt   with  in  the 
same  statute,  that  topics  foreign  to  the  title  of  a  statute 
are  not  dealt  with  bj  it,  and  that  no  [lerpetual  clause  is 
made  part  of  any  temporaiy  law. 
(vi).  To  reserve  for  the  royal  assent  any  bill  dealing  with  the 
following  topics,  unless  it  contains  a  clause  suspending 
its  operation  till  tlie  royal  pleasure  is  known,  or  unless 
urgent  necessity  for  ite  immediate  opcmtion  exists ' — 
a.  Divorce. 

/3.  Grant  to  Governor, 
y.  Currency  of  colony. 
6.  Imposition  of  differential  duties  (except  as  allowed 

by  the  Australian  Colonies  Duties  Act  1873),  * 
(.  Matters  inconmatent  with  treaty  obligBtions, 
^.  Discipline  of  land  or  naval  forces, 
ij.  Royd  prerogative,  rights  and  property  of  British 
subjects  not  residing  in  the  colony,  or  Imperial 
trade  and  sliipping. 
Q.  ProvisiouB  once  refuaed  by  the  Crown. 
(vii).  To  transmit  reasons  in  any  case  where  by  reason  of  urgency 

the  Governor  has  oseented  to  such  a  bill 
(viii).  To  transmit  copies  of  all  laws,  duly  annotated  and,  where 
necessary,  explained. 
(ii).  To  transmit  copies  of  journals  of  legislative  bodies  and 

customary  returns  ("  Bine  Book  "). 
(x).  To  require  the  presiding  judge  after  any  capital  senteiice  to 
forward  a  writt«n  report  of  the  case  ;  and  to  decide  upon 


■  Andeven  then,  nat  ifit  19  "n>piigiiant  tolhe  t>n'ofEngUnd,"or  iooonnstent 
with  treaty  obligatjous.    Bat  cf.  28  &  S9  Vic.  c  33,  S3  3,  3. 

'  This  is  thv  36  Vic.  c.  22,  which  empowers  the  Icgitlature  cf  any  Anstndian 
colony  (not  including  Now  Zealand}  to  make  Isws  for  the  imrjuwe  of  carrying  into 
effect  an;  ngrecQiant  between  it  and  another  colony  (ioclniling  Knw  Zealand), 
whereby  duties  are  imposed  u]ioq  or  remitted  from  the  importation  of  the  prodaoa 
of  such  colonies  (including  Nov  Zealand),  provided  that  no  differcntiBJ  rat»  ore 
a  be  imposed. 
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Uic  final  gituiting  or  witbholtling  of  pardon  or  reprieve 
"accordi&g  \a  bU  own  deliberate  judgmeiit,  whether  the 
members  of  the  Executive  Council  concur  therein  or 
otherwiee." 
(xi).  To  protect  and  advance  the  intereata  of  the  aborigiDes. 
(lii).  To  grant  commissions  during  pleasnre  only,  unless  olher- 
wiae  directed  by  law. 
(xiii).  Not  to  leave  tlie  colony  (except  for  a  period  not  exceeding 
a  month)  without  leave  of  the  Crown. 

These  are  the  principal  powers  and  duties  conferred  and 
imposed  by  the  sola  authority  of  ihe  Crown,  in  addition  to 
those  which  must  he  presumed  to  reside  in  the  Governor  by 
virtue  of  his  coiumiasioa  83  commander-in-chief  of  the  forces 
in  the  colony.  Some  of  tlie  powers  and  duties  previously 
enumerated  have  been  confirmed  or  extended  by  colonial 
enactment,  but  as  in  most  of  these  coses  the  intention  is 
obvious  that  the  powers  shall  be  exercised  by  the  "  Governor 
in  Council,"  *  i.c.  by  the  Cabinet,  it  will  he  better  to  refer  to 
them  at  a  later  stage.  In  hia  Imi>erial  capacity,  the  Governor  ia 
not,  of  course,  amenable  to  colonial  legislation,  and  it  is  in  his 
Imperial  capacity  that  be  is  part  of  the  legislature  of  Victoria. 

It  is  appropriate  to  notice  here,  however,  two  special  pro- 
visions which  have  been  made  for  the  clearing  up  of  doubts 
with  respect  to  the  Governor's  position. 

As  the  Governor  is  appointed  by  the  Crown  during  pleasure, 
the  demise  of  the  Crown  would,  on  the  ordinary  principles  of 
agency,  revoke  his  commission.  But  as  much  practical  incon- 
venience might  residt  from  a  strict  interpretation  of  this  rule, 
it  is  prorided  that  all  acts  done  in  Victoria  after  such  demise, 
but  before  tlie  Governor  has  notified  the  fact  by  proclamation 
in  the  Govemvient  Gasctle,  shall  he  deemed  to  be  unaffected  by 
the  event,'  and  that  aU  appointments  made  by  the  Governor  in 
the  name  of  tlie  Crown  shall  continue  valid,  notwithstanding.' 

Moi^eover,  tlie  Governor  is  emi)Owei'ed  to  exercise  on  Her 
Majesty's  behalf  the  power  reserved  to  the  Crown  in  any  grant 
or  document,  and  to  take  advaut^e  of  any  reservation  or  excep- 
tion for  the  benefit  of  the  Crown  contained  in  such  document 
in  the  same  way  as  the  Crown  itaelf  might  do.' 

These  being  the  chief  features  of  the  office,  tlie  actual 

'  There  aro,  however,  ciMptions  to  this  rule,  u,  for  niunple,  in  the  o«m  of 
iho  ptori»!On«  of  the  Unirereily  Act  1890  (H  3,  SI,  S7,  2S). 

»  Constitution  Act  Aniondintnt  Act  I8S0,  g  3.         *  Ibid,  g  5.        *  Ihul.  %  7. 
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occupant  is  appointed  to  it  by  a  short  commission  wbicb 
ofliially  refers  to  the  Letters- Patent  and  Instructions  of  Febmary 
1879,  and  nominates  the  person  to  whom  it  is  addressed  to 
hold  the  office  during  the  pleasure  of  the  Crown.'  The 
appointment  of  the  Governor  is  usually  revoked  by  express 
words  in  the  commission  appointing  his  successor,*  but  it  may 
be  impliedly  revoked  by  any  act  unequivocally  manifesting 
the  pleasure  of  the  Crown,  or  by  the  death  of  the  Governor. 
The  Governor  cannot,  of  course,  resign  without  the  consent  of 
the  Crown- 
It  sometimes  becomes  necessary  that  provision  should  be 
made  for  a  temporary  occupation  of  the  office  of  Governor,  by 
reason  of  the  latter's  death  or  absence  from  the  colony.  For 
these  contingencies  a  regular  succession  is  provided. 

1,  If,  on  the  happening  of  the  contingency,  there  is  within 
the  colony  a  Lieutenant-Governor  specially  appointed  by  the 
Crovra,  he  succeeds  to  the  office.'  This  case  has  never  actually 
occurred  in  Victoria  since  the  creation  of  the  Governorship,* 
but,  on  the  6th  November  1886,  Sir  William  Foster  Stawell, 
formerly  Chief- Justice,  was  appointed  by  royal  commission 
Lieutenant-Governor  of  the  colony,  and  the  coramisaion,  which 
refers  to  the  Letters-Patent  of  21st  February  1879,  clearly 
entitled  him  to  succeed  without  further  authority  upon  tlio 
death  or  incapacity  of  the  Governor  for  the  time  being.*  It  so 
happened,  however,  that  Sir  William  Stawell  never  assumed 
the  head  of  affaii-s  as  Lieutenant-Governor,  though  he  had 
previously  occupied  the  position  under  another  title.  During 
the  presence  of  the  Governor,  the  Lieutenant-Governor  has  no 
separate  constitutional  position,  but  he  takes  precedence  as  the 
second  person  in  the  community. 

2.  If,  when  a  vacancy  occurs  in  the  office  of  Governor,  there 
b  no  Lieutenant-Governor  in  the  colony,  the  case  is  provided 
for  by  a  standing  commission  dated  22d  February  1879,  which 
provides  that  the  Chief-Justice  of  the  colony  for  the  time 
being,  or,  failing  him,  the  senior  Puisne  judge,  shall   act  oa 

■  cr.  cuniminion  of  ILs  Earl  of  Ho|>«tonn,  duted  !2d  Angnst  IS89  (0.  O., 
1889.  Korember  2S).  ^  Cr.  \.t,g.)  dnme  iii.  in  ibitL 

'  Lutt«rB-Patoutof21ntFebrii»i7  1879,  claiuo  xii.  ((7.  O.,  1879,  p.  9Sfi). 

*  Baroru  th«  ervstioii  ot  tho  office  of  Gomroor  the  he»d»  of  tho  goroninwnt  in 
Victoria  worn  sotncliTnea  coinmiaaianed  vi  lieatra&nt-OoTeniOTB- 

*  Copr  of  cominlHion  anil  doitHitdi  of  See.  of  SUtu  to  O.  O.,  Slat  Deo.  ISSS. 
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Administrator  of  the  Government.^  Under  this  commission 
Sir  William  Foster  Stawell  administered  the  government  of 
the  colony  from  18th  April  to  the  15th  July  1884,  in  the 
interval  between  the  departure  of  the  Marquis  of  Normanby 
and  the  arrival  of  Sir  Henry  LocL^ 

3.  But  the  Crown  may,  if  it  pleases,  supersede  this  standing 
or  "  dormant "  commission  upon  any  occasion,  substituting  for 
the  Chief-Justice  or  Senior  Puisne  judge  to  whom  it  is  directed, 
an  Administrator  of  the  Government  specially  commissioned. 
This  case  happened  on  the  departure  of  Sir  Henry  Loch  from 
the  colony  in  March  1889,  when  Sir  William  Eobinson,  by 
virtue  of  a  special  commission  dated  13th  December  1888, 
assumed  office  as  Administrator  of  the  Government,  the  com- 
mission to  the  Chief-Justice  being  suspended.^ 

4.  Finally,  in  the  event  of  his  merely  temporary  absence 
from  the  colony,  the  Governor  is  empowered  by  the  terms  of 
the  Letters-Patent  constituting  his  office  to  appoint  a  Deputy 
to  act  for  him.**  But  he  must  appoint  the  Lieutenant-Governor, 
if  there  be  one,  and  the  Governor's  absences  must  only  be  for 
the  purpose  of  visiting  the  Governors  of  neighbouring  colonies ; 
they  may  not  exceed  one  month  at  a  time,  nor,  in  the  aggre- 
gate, one  month  for  every  year's  service  in  the  colony ;  and 
notice  of  his  intended  absences  must  be  given  to  the  Executive 
Council.* 

All  the  substitutes  for  the  Governor  have,  during  their 
tenure  of  office,  the  powers  of  the  Governor. 

1  Copy  in  O,  (7.,  1879,  April  29.  •»  G,  G,,  18th  April  1884. 

»  (7.  a,  1889,  March  9. 

*  Lcttcrs-ixitent,  clause  xiii.  {G.  (?.,  1879,  April  29). 

'  lustructioiis,  claiLscs  xv.-xvi.  {ibid,) 


The  other  constituent  part  of  tlie  centi'al  legislature  of  Victoria 
is  the  Parliament  By  §  1  of  the  Constitution  Act  the  L^a- 
lative  Council  and  the  Legislative  Assembly  are  established 
in  the  place  of  the  former  Legislutive  Council,  and  by  colonial 
legislation  the  two  houses  are  officially  designated  "The 
Parhament  of  Victoria." '  It  will  be  necessary  to  consider 
these  two  bodies  apart,  but  we  may  first  notice  several  points 
relating  to  the  Parliament  of  Victoria  as  a  whole. 

In  the  first  place,  we  notice  that  the  Governor  may  fix  the 

places   and   times   for   the   sessions  of  Parliament,  and   may 

prorogue  the  Parliament  and  dissolve  the  Assembly  as  he  may 

think  fit ;  but  there  must  be  a  session  of  the  Parliament  at 

least  every  year,  with  no  interval  of  twelve  calendar  months.^ 

ary  memlKr  of  Parliament,  before  taking  his  seat,  must  take 

lath  or  make  the  alfirmation  of  allegiance,^     In  pursuance 

i  power  given  to  it  by  the  Constitution  Act,  the  legislature 

'Ctoria  has  enacted  that  the  Legislative  Council  and  the 

lative  Assembly,  and  the  committees  and  members  thereof, 

have    the    privileges,    immunities,    and    powers   of   the 

b  House  of  Commons  aa  they  existed  at  the  time  of 

issing  of  the  18  &  19  Vic.  c,  55,  ic  on  the  16th 

1855.*     The    principal     of    such    privileges    were    as 


'ItoHou  Act  Amendment  Ai-t  1890,  §  fl. 
ition  Act.  gS  28.  2B. 

loaatitiilion  Act  Aniendment  Act  1890,  §  28. 
-  Aet  Amendment  Act  18S0,  1 10.     It  will  be  noticed  that  t 
witnesses  ottsnding  on  tUfl  procoodingi  of  the  Houses, 
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a.   Far  tlit  HoTiK — 

1.  To  decide  on  the  validity  of  ita  own  elections.'     (This  pririlege 

is  alao  specially  guorajiteed  in  Victoria    by  ^  S91-308  of   the 

Constitution  Act  Amendment  Act,  1890.) 
3.  To  regulate  its  own  internal  offaim.^ 

3.  To  have  access  to  the  Crown  by  its  Speaker.^ 

4.  To  punish  for  contempt,  liy  impTlsonment  or  eiptilsion.'' 
B.  To  maintain  secrecy  of  debaW'.' 

6.  For  Ok  indivtdual  members— 

I.  Freedom  from  arrest  in  civil  cases  eando  ■mora-ndo  et  rtdcando,^ 
i.  Immunity  from  being  summoned  as  vritnesses  and  fi'om  serving 

ou  juries.^ 
3.  Immunity  Crom  proceedings  in  t«spect  of  words  uttered  in  the 

House* 
Moreover,  for  purposes  of  convemence,  the  Parliament  of 
Victoria  has  bound  itself  to  recognise  as  privui  /ode  evidence 
upon  any  inquiry  respecting  its  privileges  the  Journals  of  the 
House  of  Commona  purporting  to  be  printed  at  the  order  or 
by  the  printer  of  that  House." 

The  fiillowing  classes  of  persons  are  ineligible  as  candidates 
for  a  seat  in  Parliament — 
1.  Aliens.!' 

I  Tbi>  [irivilege  was  secured  by  the  Hooie  of  Cammaiii  in  the  reigm  of 
Elizabeth  and  Junes  I. ,  and  at  tb«  passing  of  the  Constitation  Statute  was  eierciBod 
undvr  the  provisions  of  the  11  &  12  Vic.  c.  98.     tt  haa  sinoe  been  abuidoned. 

'  Asserted  by  Coke  (4  InM.  IS)  as  the  lex  ei  umtuttvdo  Farlianicnli. 

*  Sea  authorities  quoted  in  May,  Farliainenl  (Sth  eil.),  p.  63. 

*  Eeeogtiiiod  in  Athty  v.  Whitt,  17  Lords  J.  714  (imprisonment},  and  con- 
alantly  practised,  and  in  WiDcts'  Cote  (l'^^),  expolsiou.  But  the  House  cannot 
create  a  permanent  disability  upon  the  expelled  member.  See  also  Victorian  coies, 
InrtMl.  2W.  andW.  (L.)  I71.ttnd,^«a*w  v.  OUm.     L.  R.,  3.  P.  C,  890. 

*  This  privilege  bos  been  practically  abandoned  since  the  end  of  the  lost  century. 

*  Recognised  (inter  alia)  by  10  Geo.  III.  60.  The  iiriTlIege  does  not,  however, 
prohibit  any  proccas  which  docs  not  involve  psrson«l  arrest,  and  it  does  not  extend 
to  protect  members  from  deliberate  contempt  of  the  superior  courts  (cf.  Lun-j 
WelUtley'i  Can:,  1831).  The  period  of  eiindo,  iiuirando,  et  rtdeuTido  is  guneraUy 
token  to  cover  forty  days  before  and  after  <wch  session. 

^  The  first  of  those  privileges  is  mrely  eiercisod,  the  second  is  recognised  by 
the  0  Ceo.  IV.  c.  GO. 

■  This  privilege  is  guaranteed  by  a  long  sc 
(1  Hen.  IV,}  down  to  the  Bill  of  BighU  (art,  i: 

■  Constitatiaii  Act  Amendment  Act  1390,  g 
in  Victori»  members  of  Parliament  nro  subject  tt 

accept  a  uun-n'B|)aniibIe  olfice  of  prolit  under  the  Crown  (except  that  of  Judge 
of  the  Supreme  Court  or  Agent-General)  whilst  in  Parliament,  or  within  six 
months  sfter  leaving  it,  they  are  inlgect  to  •  Goo  of  £I>0  for  every  week  that  lliey 
hold  tbu  olQca.    (Cunstitotioii  Act  Amendment  Act  1800,  §  SS.) 

■^  Constitutioa  Act  Amendment  Act  ISSO,  S|  36  and  124, 
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2.  Women^  (?  for  the  Assembly). 

3.  Minors  (under  30  j^ltb  for  the  Council,  under  2 1  for  the  Assembly).^ 

4.  Judges  of  any  court  in  "Victoria.^ 

6.  Ministers  of  religion  of  any  denomination.^ 

6.  Government  contractors.^ 

7.  Uncertificated  bankrupts  or  insolvents.^ 

8.  Holders  of  offices  of  profit  under  the  Crown  (except  Ministers 

specially  rendered  eligible).^ 

9.  Persons  who  have  been  attainted  of  treason,  or  convicted  of  felony  or 
infamous  offence  in  the  British  dominions.^ 

Moreover  a  member  vacates  his  seat  if  he — 

1.  Absents  himself  without  permission  of  the  House  for  a  whole  session.^ 

2.  Takes  any  oath  or  declaration  of  alliance  or  adherence  to  a  foreign 

power,  or  becomes  a  subject  of  a  foreign  state.^^ 

3.  Becomes  bankrupt,  or  insolvent,  or  a  public  defaulter.^^ 

4.  Is  attainted  of  treason  or  convicted  of  felony  or  any  infiEunous  crime. ^^ 

5.  Becomes  wm,  compos  mentis.^ 

6.  Enters  into  a  government  contract. ^^ 

7.  Resigns  by  writing  addressed  to  the  Governor  (for  the  Council),  or 
the  Speaker  (for  the  Assembly).^^ 

In  the  methods  of  their  elections  the  Council  and  the 
Assembly  differ  a  good  deal,  but  as  the  outlines  of  the  scheme 
are  the  same  in  both  cases,  it  is  possible,  in  what  does  not 
profess  to  be  a  manual  of  practice,  to  treat  them  together. 

The  constituencies  of  the  Council  are  arranged  in  "provinces" 
and  those  of  the  Assembly  in  "  districts."  ^*  There  are  fourteen 
electoral  provinces  and  eighty-four  electoral  districts."  Both 
provinces  and  districts  are  subdivided  into  "  divisions."  ^®    There 

^  Constitution  Act  Amendment  Act  1890,  §  35  (Ck>ancil).    There  appears  to 
be  no  statutory  prohibition  of  women  candidates  in  the  case  of  the  Assembly, 
s  Ibid.  §§  35  and  124. 

'  Ibid,  §  26  (Cooncll).  Constitution  Act,  §  11  (Assembly),  where,  however, 
the  restriction  only  extends  to  judges  holding  during  good  behaviour. 

«  Ibid.  §  35.  Constitution  Act,  §  11.  On  the  14th  of  August  1877  it  was 
resolved  by  the  Legislative  Assembly  that  a  minister  of  religion  publicly  evidencing 
his  withdrawal  from  ministerial  functions  prior  to  his  election  to  the  Assembly 
is  not  disqualified  by  §  11  of  the  Constitution  Act  ( V.  and  P.  Leg.  Aasembli/, 
14th  August  1877).  »  Ibid.  §  18.  «  Ibid.  §§  25  and  125. 

^  Ibid.  §  12.  This  disqualification  does  not  exclude  x)er8ons  occasionally 
employed  in  the  naval  and  military  services  of  Victoria  (Defences  and  Discipline 
Act  1890,  §  52). 

^  Constitution  Act,  §  11.     Constitution  Act  Amendment  Act  1890,  §  35. 
•  Constitution  Act,  §  24.         i»  Ibid.  "  Ibid.  "  Ibid.         "  /^.^v/. 

^*  Constitution  Act  Amendment  Act  1890,  §  19. 
"  Constitution  Act,  §§  8  and  23. 

^*  Constitution  Act  Amendment  Act  1890,  S§  80  and  122. 
^  Ibid.  §  30,  and  Sched.  17.  "  Ibid.  Sched.  8  and  17. 
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13  an  electoral  registrar  (with  deputies  where  necessary)  for  each 
diviaion,'  paid  by  salary,*  whose  duties  are  to  keep  and  publish 
rolls  of  the  persona  claiming  to  ho  entitled  to  vot«  for  their  respect- 
ive divisions,  and  to  issue  to  them  certificates  of  the  fact  (known  as 
"  elector's  rights  ")  ujion  payment  of  a  small  fee.*  Before  issuing 
Buch  certificates,  the  registrar  must  put  to  the  applicant  a  series 
of  questions  with  respect  to  his  title  to  a  vote,  and  the  answers 
to  these  questions  are  signed  by  the  applicant  on  the  counterfoil 
of  the  certificate,  any  wilfully  false  answer  constituting  perjury.* 
Any  right  issued  for  one  division  of  a  province  or  district  may 
be  traaeferred  to  another  division  of  the  same  province  or  dis- 
trict upon  satisfactory  proof  of  qualification,^  and  defaced  rights 
may  be  reissued."  No  elector's  right  will  he  issued  to  an  inmate 
of  an  elementary  or  charitable  institution."  On  the  Ist  of 
December  in  each  year  the  registrar  prepares  an  electoral  list 
for  his  division,  and  on  the  1st  of  June  a  supplementary  list 
containing  the  names  of  claimants  whose  rights  have  been  issued 
since  the  last  publication  of  the  electoral  rolls.^  Within  a 
limited  period  from  these  respective  dates  be  transmits  printed 
copies  to  the  clerk  of  the  revision  court  for  his  division,  and 
advertises  the  roll  for  inspection." 

Objections  to  the  claims  are  sent  to  the  registrar  and  the 
claimants  in  question  within  a  fortnight  "^  after  the  publication 
of  the  rolls,  and  are  by  the  registrar  forwarded  in  lists  to  the 
clerk  of  the  revision  court.  The  registrar  is  bound  to  accept 
the  answers  of  the  claimants  applying  for  elector's  rights,  but 
he  may  note  them  as  "  objected  to "  in  the  lists  sent  to  the 
revision  court." 

The  revision  court  for  a  division  is  the  court  of  petty 
sessions  usually  holden  nearest  the  electoral  registrar's  office, 
it  such  court  he  within  the  division,  and  must  consist  of  two 
justices  or  a  police  magistrate  in  the  case  of  the  Council,  and  a 
cotmty  court  judge  or  a  police  magistrate  for  the  Assembly.'* 

■  Conttitution  Act  Amoadmeut  Act  1890,  £§  G3  and  136. 

'  Jhid.  gj  56  and  138.  •  Ihid.  SS  S2  nod  116. 

*  [hid.  Bf  63  uid  US.  (Ttie  puuiabmont  in  cacc  of  the  Council  is  limited  lo 
tmi'HMmiuutit  foriU  uoutlu.)  '  Ihid.  S|  61-69,  snd  117-163. 

'  Ibid,  gjl  71-7i],  I6i>lSfl.  Frmh  olrctor'i  rights  are  it-Hiial  cvuTy  threo  yetra 
[»  101  Md  183).  '  Ibid.  9  69.  •  IM.  jg  70,  77,  16B,  180. 

■  Ibid.  H  79,  162.  [The  \yoniA  for  tliv  Cuuncil  a  twenty-one  dm}-!,  for  the 
imbly  tliirty-thrto).  "  Eightaan  day>  fur  tho  AweniUly,  ibiil.  g  ISl, 
^  lUd.  i  Bl.  u  Hid.  f$  US,  176. 
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The  court  in  the  former  instance  sits  on  the  fourteenth  days 
after  the  latest  dates  for  sending  in  objections,  viz.  on  the  18th 
January  and  the  18th  July/  and  in  the  months  of  February 
and  August  in  the  latter.^  It  may  hear  evidence,  and  may 
strike  out  or  insert  names.'  The  list  as  certijQed  by  the  court 
becomes  the  electoral  roll  for  the  division.*  It  includes,  not 
only  the  list  of  elector's  rights  issued  by  the  registrar,  but  also 
the  list  of  municipal  ratepayers  within  the  division,  furnished 
by  the  clerk  of  the  municipal  district  or  districts  within  which 
the  division  lies,  subject  to  objection  and  revision  as  in  the 
case  of  the  list  of  elector's  rights.* 

Prior  to  any  election  the  Governor  in  Council  appoints  a 
returning  officer  for  each  division  of  a  province  or  district,  and 
the  returning  officer  and  his  deputies  are  incapable  of  being 
candidates  for  the  constituency  to  which  they  are  appointed, 
at  least  until  fourteen  days  after  resigning  their  offices.^  The 
Governor  in  Council  also  appoints  one  polling-place  for  each 
division,  or  more,  if  it  is  certified  by  the  returning  officer  and 
any  police  magistrate  or  superintendent  acting  in  the  locality 
that  more  are  necessary.^ 

The  writs  for  the  election  of  members  of  the  Council  are 
issued  by  the  President,®  or  in  his  absence  or  incapacity  by  the 
Governor.®  Writs  for  general  elections  to  the  Assembly  are 
issued  by  the  Governor  ^^  within  seven  days  from  the  dissolution 
of  the  preceding  Assembly.^^  Writs  for  bye-elections  are  issued 
by  the  Speaker.^^ 

Every  writ  for  the  election  of  a  member  of  Parliament 
contains  the  following  particulars — 

1.  The  number  of  members  to  be  elected,  and  the  constituency  for 

which  they  are  to  serve.  ^^ 

2.  The  day  before  which  nominations  must  be  sent  in  to  the  returning 

^  Constitution  Act  Amendment  Act  1890,  §  Z^.  ^  Ibid,  §  175. 

«  Ibid.  §§  87-94, 176-183.  *  Ibid.  §§  95-97,  184-186. 

»  Ibui,  §§  104-108,  168-174.  The  ratepayers*  list  is  included  because  they  are 
entitled  to  the  franchise  under  §§  43  and  135. 

•  Ibid,  §§  204,  205.  ^  /j^.  §  207. 

'  Ibid,  §  208.  Formerly  by  the  Governor.  The  change  was  made  in  1868 
(32  Vic.  No.  334,  §  2).  »  Ibid,  §  208. 

i'^  Ibid,  §§  209,  210.  "  Ibid.  §  211. 

"  Ibid,  §  210.  The  Speaker  must  give  two  clear  days'  notice  to  the  (Chief 
Secretary),  who  must  forthwith  publish  the  notice  in  the  Oovemmeni  OazcUe 
(§  215).  "  See  form  in  Sched.  xxx.,  xxxL 


PROCEEDINGS  AT  ELECTIONS 


241 


officer.'  {For  the  Council  this  must  bo  not  less  than  7  nor  mor« 
than  14  clear  A&ji,^  and  for  the  Assembly  not  leas  than  4  nor 
more  than  7  dear  days*  from  the  iasue  of  the  writ.) 

3.  The  day  for  the  polling,  if  retiuired.*     (For  the  Council  not  Imb 

than  10  nor  more  than  14,^  for  the  Assembly  not  less  than  4  nor 
more  than  7  '  dear  days  from  the  day  on  which  noniinationii  must 
close.  In  the  cose  of  a  general  election,  all  electiaua  muat  take 
place  on  the  aame  day.^ ) 

4.  The  polling-placea  appointed.^ 

6.  The  day  for  the  return  of  the  writ  to  the  person  who  issues  it. 
(This  muat  be  within  40  days  of  the  i«sue.^) 

On  the  receipt  of  the  writ,  the  returning  officer  must 
endorse  upon  it  the  date  of  its  receipt,'"  and  publish  its  purport 
and  the  details  above  enumerated  iu  the  newspapers."  He 
must  also  announce  a  place  at  which  he  will  be  prepared  to 
receive  nomination  papers  and  deposits.'"  He  must  also  appoint 
a  substitute  to  act  for  him  in  case  lie  becomes  incapacitated,'^ 
end,  as  the  nominations  come  in,  he  must  post  daily  the  names 
and  descriptions  of  candidates  nominated." 

Candidates  must  be  nominated  by  a  written  paper  in 
statutory  form,  signed  by  at  least  ten  electors,  and  containing 
the  names  and  descriptions  of  the  candidat«s,  who  must  testify 
by  their  signatures  to  the  acceptance  of  the  nomination.'*  Each 
nomination  must  be  accompanied  by  a  deposit  of  £100  (in 
case  of  an  election  to  the  Council)  or  of  £50  (in  the  case  of  an 
election  to  the  Assembly),  and,  in  the  former  case,  also  by  a 
declaration  of  the  candidate's  property  qualification."  If  the 
candidate  at  a  contested  election  does  not  obtain  one-fifth  of 
the  votes  of  the  lowest  successful  candidate,  he  forfeits  his 
deposit  towards  the  expenses  of  the  election.''  But  if  he  is 
successful,  either  with  or  without  opposition,'*  or  if  be  obtains 
one-fifth  of  the  vot«s  of  the  lowest  successful  candidate,'*  or  if 
he  retires,  witii  the  conaent  of  seven  of  his  nominators,  in  a 
formal  way,  two  clear  days  at  least  before  the  day  fixed  for 
the  polling,"  l)is  deposit  is  returned  to  him. 


SI  2H.  21s. 

'  S  313.                          '  S  ai*. 

ISW. 

■I  213.                                 '9  314. 

|ait."nMlJOM"prab>blyD 

<»!»  "  poUing.,  wher.  pollings  .re  noo 

%il». 

■  »  208.  218. 

J2I7. 

"  IM.                                 "  Ibid. 

ISIS. 

"  %  aifc                      "  s  •m. 

jai. 

"  1 222.                      »  Ibid. 

ihbi. 

•>  Ibid.  Md  g  227, 
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If,  when  the  time  for  sending  in  nominations  has  expired, 
the  number  of  candidates  nominated  does  not  exceed  the 
number  of  vacancies,  the  returning  officer  declares  the 
nominated  candidates  duly  elected.^  But  if  there  is  a  contest, 
he  prepares  for  a  poll  by  hiring  or  appropriating  booths,'  and 
appointing  deputies.*  The  poll  is  taken  by  ballot,  with  due 
precautions  for  secrecy^  Each  candidate  may  appoint  a 
scrutineer  to  protect  his  interests,^  but,  with  this  exception,  no 
persons  are  allowed  to  be  present  during  the  polling  except 
the  returning  officer  or  his  deputy,  the  poll  clerk  appointed  by 
him,  and  not  more  than  six  persons  actually  engaged  in 
voting.^  The  poll  lasts  from  8  km.  to  5  P.M.  of  the  same 
day,  except  in  the  metropolitan  and  suburban  area,  where,  on 
a  poll  for  the  Assembly,  the  hours  are  from  8  A.M.  to 
7  p.mJ 

Two  classes  of  voters  exist:  those  who  have  and  those 
who  have  not  "elector's  rights."®  The  former  class  must 
produce  their  "  rights,"  and  prove  that  their  names  are  on  the 
electoral  roll  of  the  division ;  for  the  latter  the  second  condition 
is  sufficient^  Certain  questions  may  be  put  to  the  claimants 
by  the  returning  officer,  with  the  object  of  ascertaining  their 
identity,  and  the  continuance  of  their  qualification,^®  and  every 
voter  may  be  called  upon  to  make  a  declaration  against  bribery.^^ 
No  person  may  vote  in  respect  of  a  residential  qualification 
who  has  not  resided  in  Victoria  for  at  least  six  months  of  the 
twelve  preceding  the  election.^' 

Each  elector  has  as  many  votes  as  there  are  vacancies,  but 
not  more  than  one  vote  can  be  given  by  any  elector  for  any 
one  candidate.^^  The  ballot  papers  contain  the  names  of  all 
the  candidates,  and  the  electors  strike  out  the  names  of  those 
for  whom  they  do  not  wish  to  vote.  If  more  names  are  left 
than  there  are  vacancies,  the  paper  is  altogether  void.^* 
Duplicate  votes,  and  votes  the  legality  of  which  the  returning 
officer  suspects,  are  reserved  for  future  examination.^^     The 

^  Constitution  Act  Amendment  Act  1890,  §  224. 

'  §  228.  Tlio  returning  officer  may  appropriate,  upon  doe  notice,  the  use  for 
the  x)olling  day  of  any  schookoom  built  or  supported  wholly  or  partially  by 
public  funds  or  peri)etual  endowment  (§  229).  '  §§  231-234. 

*  §  230.  » §  235.  •  §  287.  '  §  240. 

"  §  241.  » §§  241,  242.  "  g  244.  "  §  249. 

"  §  241 .  "  §  254.  "  §  258,  254.  "  §§  255, 256. 
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tetiirning  officer  votes,  in  accordance  with  their  directions,  for 
blind  or  illiterate  elecUirs.' 

Immediately  upon  the  close  of  the  poll,  the  officer  in 
charge  of  each  polling-place  counts  the  votes  in  the  presence 
of  the  scrutineers  and  poll  clerk,  and  then  transmits  votes, 
documents,  and  results  in  a  sealed  parcel  to  the  returning 
officer  of  the  division,*  who,  adding  in  the  results  of  the  polling 
station  at  which  he  has  personally  presided,  declares  the  state 
of  the  ix)l],  giWng  his  casting  vote  where  necessary.  He  then 
forwards  the  return  endorsed  on  the  writ  to  the  authority 
issuing  it.*  He  also  forwards  to  the  Clerk  of  the  Council  or 
Assembly  (as  the  case  may  be)  all  the  papers  of  the  election, 
which  are  then  kept  intact  for  two  years,  unless  required  as 
evidence,  when  they  arc  accepted  as  what  they  profess  to  be  in 
any  court  of  justice.*  All  officials  engaged  in  the  conduct  of 
elections  are  liable  to  substantial  penalties  for  neglect  or 
misconduct.*  On  the  other  hand,  they  are  remunerated  for 
their  services." 

The  offences  connected  with  the  conduct  of  elections  (other 
than  the  negligence  or  misconduct  of  the  officials)  are  five : — 
bribery,  treating,  undue  influence,  wearing  of  badges,  wagers  on 
results.^     These  offences  have  different  consequences. 

I,   Briftery,      The  following  acU  constitute  bribery  : — 

i.  Making,  promiung,  or  procuring  a  gift  or  loan  toon  elector 

or  other  person  to  influence  or  as  a  reward  for  a  vote, 
ii.  Disposing  or  promisiiig  to  dispose  of  a  place  or  office  with 

a  oinilar  object  or  motive. 
iiL  Accepting  such  inducement  and  endeavouring  to  act  in 

purauanc*  of  it 
iv.  Paying  money  knowingly  to  be  used  for  audi  purpoac,  or 

in  rctniytncnt  of  money  expended  lax  iiucli  purpose. 
r.  Acceptance  by  elector  of  money  or  otBce  given  to  inlluence 

liis  vote,  or  by  another  person  of  money  or  valuable  con- 

sidemtion  given  to  influence  the  vote  of  an  elector. 
vL  Paj'UicDt  by  a  candidate  or  agent  of  the  hire  of  any  con- 

VL'yaitco  fur  the  purpooe  of  conveying  electors  to  or  from 

liie  poll. 

'  %  257,     The  proyUioii  for  illitentte  Totcra  only  applies  to  persons  elaindng 


'  lu  tlw  eaiU«[  «lait<w  of  th*  |iracv«<lii>{ca  there  are  vanonti  nthsc  nffoDc«s  in 
with  bUe  decUrations.    (Cf.  SS  O,  8fl,  73,  103.  11(1.  140.  IGA.  -ilO.) 
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Any  person  committing  bribery  is  guilty  of  and  puniehable  for  a 
misdemeanour,  and  is  incapable  of  voting  at  the  election  in  respect  of 
which  the  oITeuce  was  committeil.' 

S.  TVcottnj.  This  is  tlie  offence  of  providing  "meat,  drink,  entertain- 
ment, or  provisions "  for  the  purpose  of  influencing  an 
election,  or  the  acceptance  thereof  with  that  viev.  The 
person  who  provides  the  means  of  corruption  is  guilty  of 
a  misdemeanour  and  is  rendered  incapable  of  voting  at 
the  election,  the  person  accepting  is  diequalified  from 
voting  merely,^ 

3.  Undue  inJJuence  conEistE  of  the  application  of  threats  or  duress  for  the 

purpose  of  influencing  a  vote.  The  person  guilty  of  the 
otfence  liaa  commiltad  a  misdemeanour,  and  is  liable  tu 
fine  and  imprisonment.^ 

4.  tVeariag  of  badges.     No  candidate  before,  during,  or  after  an  election 

may  wear  badges  or  provide  them  for  the  iuhabitante  of 
his  constituency,  upon  penalty  of  a  fine  of  j£lO  for  each 
offence.* 

5.  JFtigere  on  remits.     Any  person  making  a  wager  upon  the  result  of 

a  parliamentary  election  is  guilty  of  an  illegal  act,  and  is 
liable  to  a  penalty  not  eiceeding  £20.'' 

In  addition  to  these  penalties,  any  candidate  declared  by 
a  parliamentary  election  committee  to  have  been  guilty  of 
bribery,  treating,  or  undue  influence  is  rendered  incapable  o£ 
being  elected  for  a  province  during  the  five  years  following  the 
declaration  of  the  election,  or  for  a  district  UU  the  next 
general  election.* 

The  validity  of  elections  b  decided  upon  by  the  "  Com- 
mittee of  Elections  and  Qualifications  "  of  the  House  to  which 
the  election  refers.  This  committee  is  appointed  at  the  com- 
mencement of  each  session  by  the  President  or  Speaker,  subject 
to  the  approval  of  the  House,  and  consists  of  seven  members 
willing  to  serve.'     In  ordinary  circumstances  the  committee 

'  CoDStitDtion  Act  Amcnduieut  Act  1890,^  275-277.  It  is  also  providod 
(I  282)  that  no  contracts  for  loans  or  work  or  goods  for  the  currying  on  of  an 
election  can  bo  eaforced.  '  S§  27S,  27G. 

'  S  -Bl).  Mcrrovor  the  mere  carrying  of  an  offensive  weapon  at  election  time 
by  a  person  not  dnly  authorised  creates  a  liability  to  a  penal t;  not  eiceediag  £30, 
The  offender  may  be  apprehended  and  imprisoned  till  he  can  be  brought  before  a 
justice  (S  235).  '  g  281. 

'  j  284-  The  paniahment  for  election  offences  in  Viotoria  doca  not  appear  to 
err  on  the  aide  of  aeverity. 

•  g  283.  A  candidate  is  responsible  for  the  acts  of  his  authorised  a^uta. 
unless  it  be  pmtd  that  they  were  coinmitted  "without  his  knowledge,  power, 
or  aisent "  (§  302).      For  election  offences  see  alio  Crituei  Act  1 890,  S3  2S4-29a. 

^  SS  291.  292.  Fonr  membcra  must  be  present  at  each  sitting  of  the 
committee  (g  266). 
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continues  till  the  end  of  the  session,'  and  matters  come  Irefore 
it  by  petition  presented  by  an  elector  or  candidate  of  the 
constituency  to  the  President  or  Speaker  w-itliia  a  limited  period, 
and  by  them  referred  to  the  committee.^  The  committee  may 
confirm  or  alter  a  return,  and  deal  with  any  matter  touching 
the  conduct  of  elections  or  the  qualification  of  candidates,  but  it 
must  not  inquire  into  the  correctness  of  any  electoral  rolL' 
It  may  report  any  resolution  to  the  House,  and  the  House  may 
thereupon  take  such  action  as  it  sees  fit.*  Costs  may  be 
awarded  to  and  against  the  petitioners,^  aud  security  for  them 
must  be  given  by  the  petitioners.*  The  committee  sits  as  an 
open  court,  unless  it  desires,  for  special  reasons,  to  deliberate 
in  private.' 

With  regard  to  the  publication  of  parliamentary  reporta, 
an  important  rule  has  been  in  force  ever  since  the  year  1850." 
It  is  sufficient  for  a  defendant  iu  any  proceeding  brought  on 
accoimt  of  matter  published  in  any  such  report  to  produce  a 
verified  certificate  from  the  President  or  SpeaJier  or  Clerk  of 
either  House  to  the  effect  that  the  report  was  published  under 
the  authority  of  Parliament  or  a  committee  thereof,  and  there- 
upon the  defendant  is  entitled  to  a  stay  of  proceedings." 
Moreover,  in  any  proceeding  caused  by  the  publication  of  an 
extract  from  or  abstract  of  such  report,  tho  defendant  may  pro- 
duce the  report  and  prove  that  he  published  hona  fide  and 
without  malice,  and  he  is  thereupon  entitled  to  a  verdict  of  not 
guilty.'" 

Having  examined  the  constitution  of  Parliament  and  the 
privileges  of  ita  members,  we  have  to  see  what  are  its  legislative 
powers  and  duties  as  a  body. 

The  general  power  of  legislation  is  conferred  upon  "  Her 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  said  Council 
and  Assembly,"  "  by  the  first  section  of  the  Constitution  Act. 
The  power  is  given  in  very  wide  terms — "  to  make  Laws  in  and 

<  CnnttUiitlon  Act  Amendment  Act  1390.  |  293.  >  H  301,  302. 

'  H  297.  2BB.  *  S  300.  ■  SS  307,  308.  '  §  30*.  '  g  29IJ. 

•  g  13  Vio.  No.  le  [N.  8.  W-)  •  S  343.  '•  g  3*B. 

"  It  will  b«  nniiFiutNirvil  tliut  by  tlio  rormor  ironiititutiaDB  (5  jt  8  Vic  e.  78, 
1 89,  uid  13  k  II  V(c,  c  GP,  g  II)  tlie  ]h)wvt  of  Ic^lstiun  wu  Miif«m>l  on  the 
or,  not  IIm  Crown.  It  would  acoTn  that  tha  new  formuU,  whil«  •comttut- 
ing  tha  <]«leg>tar]r  di»ract«r  of  tho  Gtnmtat,  mil;  crates  tnncli  wider  powfn 
of  legliiUtioD,  by  raabling  the  full  (oopo  oftbo  [irora^tivD  t«be  exercised  In  roD- 
Jnnction  willi  th«  oolonld  UgitlMurv. 
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for  Victoria,  in  all  Cases  whatsoever."  Sweeping,  however,  oa  is 
the  grant,  and  apparently  simple  its  terms,  it  is  not  entirely 
free  from  ambiguity,  It  is  unlikely  that  the  legislature  of 
Victoria  should  attempt  to  make  laws  elsewhere  than  in 
Victoria  (though  as  a  matter  of  fact  the  Crown's  assent  to 
Victorian  legislation  is  ofteu  given  in  England).  But  what  are 
laws /or  Victoria?  That  is  a  question  which  may  arise  at  any 
moment,  the  decision  being  virtually  left  to  the  Crown,  by  the 
fact  of  its  being  made  an  essentia!  party  to  all  legislation. 

Besides  this  general  power,  however,  certain  special  powers 
are  expressly  conferred  on  the  Victorian  legislature.  They 
may  be  enumerated  thus : — 

1.  T(i  (liter  or  repeal  the  provisiona  of  the  Constitution  Act,  Bubject, 

bon-eyer,  to  the  conditiona  impoBed  b;  the  nest  poner  until  these 
have  been  repealed  by  lie  legialature  itself.  (18  &  19  Vic  c. 
66,  ^  4.) 

2.  To  repeal,  alter,  or  vaiy  the  proviuions  of  the  Constitution  Act, 

But  a.  biU  to  alter  the  constitution  of  the  Council  or  Aeaembly 
or  the  provisions  of  Schedule  D  (salaries,  pensions,  (tnd  gnmtB) 
must  not  be  presented  to  the  Governor  unless  the  second  and 
third  readings  have  been  pae«ed  bj  an  absolute  majority  of  the 
members  of  the  Council  and  Assembly  reapectively.  (Constitu- 
tion Act.  §  80.) 

3.  To  alter  tlie  qualifications  of  electora  and  members  of  the  legis- 

lature, and  to  eatabliflh  and  vary  electoral  provinces  or  diatricte,  to 
appoint,  alter,  or  increase  the  members  for  any  constituency,  to 
increase  the  whole  numbera  of  the  Housea,  to  alter  and  regulate 
the  appointment  of  returning  officers,  and  to  make  provision  for 
the  holding  of  elections.     (Constitution  Act,  §  61.) 

4.  To  impose  any  customs  duties,  except  that  dilferenlia]  rates  may 

not  be  levied,     (Constitution  Act,  g  43.) ' 

5.  To  make  lawa  for  regulating  the  sale,  letting,  disposal,  and  occupar 

tion  of  the  waste  lands  of  the  Crown  in  the  colony,  and  of  all 
mines  and  rainerab  tlierein.     (Constitution  Act,  g  54.)* 

The  power  of  amending  the  constitution  has  been  freely 
exercised,  but  the  somewhat  inconsistent  provisions  of  §  4 
of  the  Constitution  Statute  and  ^§60  and  61  of  the  Con- 
stitution Act  have  given  rise,  as  ndght  have  been  expected, 
to  some  little  difficulty.  The  two  points  upon  which  doubts 
have  arisen  are  the  necessity  of  reserving  amending  bills  for 

'  This  poww  has  lieen  slightly  modiliedlijtliBBB  Vic.  c.  32.    (Cf.  Q)iic,p.S32.} 
*  Two  other  powers  am  expressly  ooQf(irre<!  upon  the  tegisUturc  by  j  3  of  the 

13  k  19  Vie.  e.  CG  and  It  GG  of  thu  Canstitutian  Act  respectively,  but  thfM  aro 

nially  uxecative  not  legislative  powers, 
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the  royal  assent,  and  the  necessity  for  absolute  majorities  in 
the  second  and  third  readings.  It  will  be  noticed  that  both 
necessities  apply  only  to  the  cases  contemplated  by  §  60 
of  the  Constitution  Act  {which  is  still  unrepealed),  but  the 
cases  enumerated  in  §  61  appear  not  altogether  dis- 
tinguishable from  them  in  certain  instances.  The  Instructions 
of  the  Governor  do  not  direct  him  to  reserve  constitutional 
bills,  unless  they  specially  affect  the  royal  prerogative, 
but,  of  course,  it  is  within  his  discretiou  to  reserve  any 
bill  whatsoever.  On  the  other  band,  the  conditions  im- 
posed by  §  60  are,  by  the  Constitution  Statute,  imphedly 
made  repealable  by  the  Victorian  legislature  in  the  ordinary 
way. 

If  we  look  at  the  practice  of  the  legislature  we  shall  see 
that  there  has  been,  apparently,  a  good  deal  of  doubt  with 
respect  to  the  applicability  of  the  restrictions  imposed  by  the 
60th  section  of  the  Constitution  Act.  In  the  year  1857  was 
passed  the  statute '  which  removed  the  necessity  for  the 
property  qualification  of  members  of  the  Assembly.  The  bill 
only  passed  on  its  second  reading  in  the  Assembly  by  28 
votes  agamat  21*  As  the  full  number  of  members  was  then 
60,  it  is  clear  that  the  bill  was  not  deemed  to  fall  within  the 
provisions  of  §  60  as  an  alteration  in  the  constitution  of  the 
Lower  House.  In  the  following  year,  a  bill  was  introduced 
to  shorten  the  duration  of  the  Assembly.  No  record  of  the 
divisions  on  its  second  and  third  readings  in  the  Assembly 
survives,'  but,  in  the  Council,  the  second  and  third  readings 
passed  by  absolute  majorities,  the  fact  being  noted  at  the 
request  of  the  President*  But  the  bill  never  became  law,  the 
royal  assent  being  withheld  by  the  Governor.*  In  the  same 
year,  the  Electoral  Districts  Amendment  Bill  was  passed  on 
its  second  reading  by  an  absolute  majority  of  the  Assembly,' 
but  there  is  no  record  of  the  voting  on  its  third  reading,'  and 
the  bill  fell  through.  In  the  year  1864,  the  Pensions  Bill, 
which  affected  the  provisions  of  schedule  D,  passed  its  second 


'  31  Vic.  No.  VI. 

'  Buc  Gut  of  pwuing  nototi  ii 


•  Cr.  r.  anrf  p.  (L  A.),  1858-7.  Jsn.  7. 
1  V.  and  P.  (L.  A.),  1867-8,  Jnu.  G  tad  20,  Mid 
ct  Banmrd,  *tib  dataa. 

•  y.  and  F.  (L.  C.I.  IBES,  Feb.  9.  ■>  T.  ami  P.  (L.  A.),  ISSS,  Jane  t. 

'  Jbid,  April  U  (37-S!.  '  Jbid.  April  17  (slJ  Uuiiud). 


248 


THE  PARLIAMENT 


aud  third  readings  in  the  Assembly,'  and  its  second  reading  in 
the  Council,  by  absolute  majorities,^  though  there  is  no  record 
of  the  vote  on  the  third  reading  in  the  Council,^  and  the  bill 
was  reserved  for  the  royal  assent  In  the  same  year,  the 
Constitution  Laws  Consolidation  Bill  is  said  *  to  have  dropped 
on  the  second  reading  in  the  Assembly  because  an  absolute 
majority  was  not  obtained.  During  the  progress  of  the  Electoral 
Act  1865'  no  special  records  of  absolute  majorities  were  made, 
and  the  bill  was  not  ^e3er^■ed  for  the  royal  assent,  although  it 
rearranged  the  constituencies  for  the  Upper  House,  but  the 
passing  of  the  State  Aid  to  Religion  Abolition  Bill'  in  1871 
was  carefully  made  subservient  to  the  requirements  of  the 
statute,  being  passed  by  four  absolute  majorities,'  and  reserved 
for  the  royal  assent  Apparently  no  special  precautions  were 
taken  with  regard  to  the  Electoral  Act  Amendment  Bill  o! 
1876,*  which  passed  through  both  houses  in  the  ordinary 
way,"  and  was  not  reserved  for  the  royal  assent,  although  it 
substantially  altered  both  the  number  of  members  of  and  the 
constituencies  for  the  Assembly,  But  the  Beform  Act  of 
188 1,'"  which  practically  did  for  the  Council _what  the  Electoral 
Act  of  1876  had  done  for  the  Assembly,  was  passed  with  due 
observance  of  the  formalities  of  the  6  0  th  section  of  the  Constitu- 
tion Act.^'  And  when,  in  consequence  of  a  delay  in  the  prepara- 
tion of  electoral  rolls,  a  temporary  provision,  which  incidentally 
lengthened  the  tenure  of  certain  seats  in  the  Council,  was  made 
by  a  subsequent  statute  "  passed  in  the  oi-dinary  way,  a  third 
Act"^  was  passed,  conforming  to  the  requirements  of  §  60," 
to  validate  the  proceedings.  On  the  other  hand,  the  three 
electoral  bills  of  the  year  1888  passed  into  law"*  without 
the  observance  of  special  formalities,  although  one  of  them  " 
'   V.  otki  P.  (L.  A.),  1864,  April  28.         '  V.  ait&  P.  [L.  C),  1864,  May  10. 

*  im.  May  -iO. 

*  V.  and  P.  (L.  A.)>  1 861,  Maj  S3,  and  lununaiy  of  proceeding!  ou  bUla  (also 
Haiuarf).  •  29  Vio.  No.  278.  •  84  Vic  Ko.  801. 

'  y,  and  P..  1870,  Seas.  i.  {L.  A.)  16th  and  21at  Junt.  (L,  C.)  5th  and  6th 
July.  '  40  Vic.  Ho.  548. 

»  r.  and  P.,  1878,  (L  A.)  6th  Sept  and  17th  Oct.,  (L.  C.)  26th  and  31it 
Oct  "  4S  Via  No.  703. 

1  r.  and  P..  1881.  (L.  A.)  M  March,  (L.  C.)  3d  and  lllh  of  May. 

"  45  Vie.  No.  720.  "  40  Vic.  No.  745. 

"  F.  and  P.  (L.  C.)  1882,  Bth  and  27th  June,  (L.  A.)  13th  July. 

'»  As  the  62  Vic  Nos.  BOS,  1004,  and  1008  roai-ectivoly. 

"  53  Vic.  No.  1001,  §3. 
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actually  professed  to  repeal  a  section  of  the  Constitution  Act. 
It  would  appear,  therefore,  that  the  practice  of  Parliament  with 
regard  to  the  60th  section  of  the  Constitution  Act  has  not  been 
altogether  consistent^ 

A  few  special  restrictions  and  duties  are  also  imposed  upon 
the  legislature.     They  may  be  enumerated  thus 


1.  Each  House  of  Parliament  must  adopt  from  time  to  time  Standing 

Rules  and  Orders  for  the  conduct  of  its  business,  which,  when 
approved  by  the  Governor,  become  "  binding  and  of  force."  But 
no  rule  affecting  the  communication  between  the  Houses  or  the 
proceedings  of  both  collectively  is  to  have  any  force  unless  adopted 
by  both  (Const  Act,  §  36).  The  Standing  Orders  at  present  in 
force  for  the  Council  were  approved  on  the  15th  December  1887, 
those  for  the  Assembly  at  various  times  from  1857  to  1889,  and 
those  for  the  two  Houses  jointly  in  1857  and  subsequent  years. 

2.  Each  House  must  take  into  consideration  all  amendments  in  bills 

submitted  by  the  (Governor  (Const  Act,  §  36). 

3.  The  legii>lature  must  not  impose  any  customs  duties  upon  goods 

imported  for  the  royal  forces,  nor  in  defiance  of  treaty  obligations 
(Const  Act,  §  42). 

We  have  now  to  deal  with  the  two  Houses  of  Parliament 
separately. 

^  Tho  Act  of  1864  (27  Vic.  No.  189),  which  abolished  the  allowance  to  the 
Governor  for  the  payment  of  his  staff  and  travelling  expenses,  was  reserved  for  the 
royal  assent,  but  I  have  not  been  able  to  trace  its  passage  through  Parliament. 
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The  thirty  members  given  to  the  Legislative  Council  by  the 
Constitution  Act*  were  increased  to  forty-two  in  the  year 
1881,*  and  to  forty-eight  in  the  year  1888.'  They  are  now 
distributed  among  fourteen  provinces,  of  which  six  return  four 
members  each,  and  the  remaining  eight  each  send  three.^  Each 
member  elected  upon  a  vacancy  caused  by  effluxion  of  time 
holds  his  seat  for  six  years.*  Members  elected  to  fill  extra- 
ordinary vacancies  hold  for  the  unexpired  terms  of  their  pre- 
decessors.® 

The  Legislative  Council  can  never  be  dissolved,  but  its 
members  retire  in  rotation  on  the  expiry  of  their  tenures. 
Periodical  elections  are  held  in  every  province  in  each  second 
year,  at  which  the  oldest  member  retires,  and,  in  addition,  in 
the  provinces  which  send  four  members,  a  periodical  election 
is  held  every  sixth  year,  which  does  not,  apparently,  coincide 
with  any  of  the  biennial  elections.^  All  members  are  eligible 
for  re-election. 

To  be  quaUfied  for  membership  of  the  Council  a  candidate 
must  be  a  male  of  the  age  of  thirty  years,  either  a  natural-born 
subject  or  naturalised  and  resident  in  Victoria  for  ten  years, 
and  must  have  been  beneficially  entitled  to  a  freehold  estate 
in  Victoria  of  the  clear  annual  value  of  £100  for  one  year 
"  previously  to  "  his  election.®     A  declaration  as  to  his  property 

»  §  2.  »  45  Vic.  No.  702.  »  52  Vic.  No.  995. 

*  Constitution  Act  Amendment  Act  1890,  §§  80  and  82. 

'  §  82.    The  period  of  ten  yean  fixed  by  the  Constitution  Act  (§  8)  was  altered 
by  the  LegUlative  CouncU  Act  1881  (45  Vic  No.  702). 

*  Constitution  Act  Amendment  Act  1890,  §  84.  '  §  83.  >  §  85. 
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qualification  must  be  made  by  the  elected  caiididate  before  he 
takes  his  seat,^  and  if  he  parts  with  the  pi'operty  without 
making  other  provision  for  his  qualification  he  forfeits  his 
seat.^ 

The  following  persons  are  entitled  to  vote  for  the  election 
of  members  of  the  Legislative  Council  in  that  electoral  division 
on  the  rolls  of  which  their  names  appear : — 

1.  The  Dunier  of  a  freeliold  estate  rated  in  a  municipal  district  or  dis- 
tricts in  one  province  at  the  otmual  value  of  XlO. 
a.  The  owner  of  a  leasehold  estate  created  originally  for  five  years, 
similarly  rated  at  the  onnnal  value  of  £35. 

3.  The  Mcupfing  tenant  or  licensee  of  land  similarly  rated  at  the 

annual  value  of  £25. 

4.  The  graduate  of  a  BritiBh  University,  and  the  matriculated 

student  of  the  University  of  Melbourne. 

6.  The  liarrister-alrlaw,  solicitor,  or  conveyancer. 
_       6.  The  legally  qualified  medical  practitioner. 

7.  The  duly  appointed  minister  of  any  Church  or  religious  de- 

nomination. 
B.  The  ceitificated  schoohnnater. 
9.  The  officer  or  retired  officer  of  Her  Majesty's  land  or  sea 

forces.* 

Provided  that  these  persons  are — 
I.  Uales  of  the  age  of  twenty-one  years. 

8.  Natural-bom  subjects,  or  persons  who  have  been  aatiiralised  for 
three  years,  and  resident  iu  Victoria  for  the  twelve  months  previ- 
ous to  the  Ist  of  January  or  July  in  any  year.* 

Joint  owners,  lessees,  and  occupiers  of  qualifying  land 
may  claim  as  many  rights  in  respect  thereof  as  the  value  will 
cover.'  All  voters  except  those  who  claim  in  respect  of  pro- 
perty must  take  out  "  elector's  rights  "  in  the  electoral  divisions 
in  which  tliey  reside." 

The  Legialativo  Council  has  a  constitutional  officer,  the 
President/  who  acts  as  chaiiman  at  all  meetings  of  the  full 
body,  and  is  its  recognised  mouthpiece.  He  is  elected  by  the 
Council,  subject  to  the  disallowance  of  the  Governor,  and  Iiolds 
office  until  he  dies,  resigns,  or  is  removed  by  a  vote  of  the 
Council.^  As  we  have  seen,  he  now  issues  the  writs  for  all 
elections  to  the  Council."  In  the  event  of  his  absence  or 
incapacity,  the  Council  may  appoint  an  Acting  President  to  fill 

'  Coriitltutiun  Act  AmeudniDnt  Act  IfiDO,  g  87 ,  ■  g  SB. 

<  H  <3-4e  ind  50.  •  S<  43  and  51.  >  H  47  Kiid  IS. 

"  gg  46  uid  EO.  '  Conitilution  Act,  g  fi.  ■  Ihid.  *  Anii,  p.  210. 
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his  place.^  In  addition  to  this  constitutional  official,  the  Legis- 
lative Council  generally  appoints  other  officials,  such  as  the 
Chairman  of  Committees,  and  the  Clerk  of  the  Council,  and 
others.  The  positions  of  some  of  these  officials  are  regulated 
by  statute,^  but  their  appointment  is  not  compulsory,  though 
obviously  desirabla 

The  Legislative  Council  cannot  proceed  to  business  unless 
one-third  of  its  full  list  of  members,  exclusive  of  the  President, 
are  present,*  but  no  failure  of  election  incapacitates  the  House 
if  the  required  quorum  be  present.* 

By  the  Constitution  Act  the  Legislative  Coimcil  is  ex- 
pressly prohibited  from  altering  any  "  Bill  for  appropriating 
any  part  of  the  Eevenue  of  Victoria,"  or  "  for  imposing  any  Duty, 
Bate,  Tax,  Bent,  Betum,  or  Impost,"  though  it  may  reject  such 
bill  in  toto?  The  wording  of  this  prohibition  has  given  rise 
to  much  discussion,  but  it  will  be  better  to  postpone  the  con- 
sideration of  the  subject  till  we  deal  with  the  financial  powers 
of  the  Assembly.  In  all  other  respects  the  legal  powers  of 
the  Council  are  the  same  as  those  of  the  Assembly.  It  may 
originate  or  amend  bills,  and  its  concurrence  in  legislation  is 
essential  It  has  even  one  special  advantage,  for  there  is  no 
restriction  upon  the  number  of  Besponsible  Ministers  who  may 
occupy  seats  in  it.*  A  member  of  the  Assembly  may  not,  of 
course,  sit  in  the  Council^ 

^  Constitution  Act  Amendment  Act,  §  42.  ^  §§  348-367. 

«  Constitution  Act,  §  9.  M  22.  «  §  66. 

^  Cf.  Constitution  Act  Amendment  Act  1890,  §  13. 
'  Constitution  Act,  §  16,  and  Constitution  Act  Amendment  Act  1890,  §  22. 


CHAPTER    XXVIII 


TEE   LEGISLATIVE   ASSEMBLY 


The  sixty  members  given  to  the  Assembly  by  the  Constitution 
Act'  were  increased  to  seventy-eight  in  1858,'  to  eighty-six  in 
IS'/G,*  and  to  ninely-five  in  1888.*  They  are  now  distributed 
among  eighty-four  electoral  districts,*  of  which  eleven  have  two 
members,  and  the  others  one  each,*  All  the  districts  except 
eight  densely -populated  urban  constituencies  are  subdivided 
into  "  divisions  "  for  polling  purposes.' 

Each  Assembly  expires  by  effluxion  of  time  at  the  end  of 
three  years  from  its  first  meeting,*  and  may  sooner  be  dis- 
solved by  the  Governor."  We  have  seen  that  new  writs 
must  be  issued  within  seven  days  after  ita  expiry  or  dis- 
solution.'" 

To  be  qualified  for  election  to  the  Legislative  Assembly,  a 
candidate  must  be  a  natnral-bom  subject  or  a  person  who  has 
been  naturalised  for  five  years  and  resident  in  Victoria  for  two 
years."  He  is  subject  to  the  general  disqualifications  for 
membership  of  Parliament,'^  but  does  not  require  any  pro- 
perty qualification.'*  A  member  of  the  Legislative  Assembly 
receives  reinibur^ment  of  his  expenses  in  relation  to  his 
attendance  at  the  rate  of  £300  per  annum.'*     But  the  receipt 

'  i  10.  '  22  Vic  No.  64.  »  40  Vic.  THo.  618. 

•  C2  Tic  No.  1008.  '  CoiutitQtion  Act  Amendmeat  Act  1890,  3  122. 

•  Ibid.  Schod.  xvii. 

'  /Wrf,     In  thew  exwptioni  "district"  »nd  "division"  src  co-terniinooa. 

•  Ibid.  9  127.  Hie  ConitttutioD  Act  H  19)  bad  fixed  five  ;i»n.  Tbe 
rlMDgc  woa  modo  in  1SG0  (22  Vi«.  No.  89). 

•  3id.  "  AiO^  p.  240.  II  S  121.  "  tbid. 

■*  Tliii  i«  almoit  doolitAil  and*rlliip«cull>r  wurding  of  g  124uf  lliv  Conatitn* 
tioa  Act  Amendment  AcL     But  thort  con  be  no  doubt  u  to  tbe  [inwtiM. 
"  j  129. 
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of    official   salary   abates    the   allowance    for    expenses    pro 
tarda} 

The  following  are  qualified  to  vote  in  the  election  of  mem- 
bers to  the  Legislative  Assembly : — 

1.  Any  male  of  the  age  of  twentj-one  yean,  nataral-bom  or  natural- 

ii)ed,  who  has  resided  in  Victoria  for  twelve  months  before  his 
application  to  register  (for  the  electoral  district  in  which  he 
resides).' 

2.  Any  such  person  who  is  also  owner  in  possession  of  a  freehold 
estate  of  the  capital  value  of  £50,  or  the  dear  annual  value  of 
£5  (for  the  electoral  district  in  which  such  property  is  situate).^ 

3.  Any  such  person  who  is  enrolled  as  a  voting  rate-payer  in  a  muni- 

cipal district  (for  the  division  of  the  electoral  district  in  which  his 
rateable  property  is  situate).^ 

The  Legislative  Assembly  has  a  constitutional  officer,  the 
Speaker,  who  is  elected  at  the  first  meeting  after  every  general 
election,  and  vacates  his  seat  by  expiry  or  dissolution  of  the 
Assembly,  and  by  death,  resignation,  or  a  removing  vote  of  the 
Assembly.^  The  Speaker  is  not  subject  to  the  disallowance  of 
the  Governor,  but  is  usually  presented  to  him  on  his  election.^ 
He  presides  at  all  meetings  of  the  House,^  and,  as  we  have 
seen,  issues  the  writs  for  bye-elections  to  the  Assembly.®  The 
Legislative  Assembly  usually  also  appoints  other  officials,  such 
as  the  Chairman  of  Committees  and  the  Clerk  of  the  Assembly, 
as  well  as  mimsterial  officials,^  but  these  appointments  are  not 
of  a  constitutional  character. 

The  Assembly  cannot  proceed  to  business  unless  twenty 
members,  exclusive  of  the  Speaker,  are  present,  and  the  Speaker 
has  a  casting  but  no  substantive  vote.^^  As  in  the  case  of  the 
(Ilouncil,  no  failure  in  the  elections  invalidates  the  proceedings 
of  the  House  if  the  proper  qvxmim  be  present."  No  member 
of  the  Legislative  Council  may,  of  course,  sit  in  the  Assembly.^^ 

The  Legislative  Assembly  is  subject  to  one  disability  and 
one  privilege  alike  distinguishing  it  from  the  Council     Not 

^  §  126.    Members  of  Parliament  are  also  entitled  to  free  passes  over  the 
public  railways  during  their  tenure  of  seats. 

>  Constitution  Act  Amendment  Act  1890,  §§  128,  129. 

s  §  180.  «  §  135.  »  Constitution  Act,  §  20. 

•  Cf.  t.g.,  V.  and  P,  (L.  A.),  9th  April  1889. 

7  Constitution  Act,  §  20.  ^  AnU,  p.  240. 

•  Ct  Constitution  Act  Amendment  Act  1890,  §§  846-867. 

10  Constitution  Act,  §  21.  u  7^^  g  22. 

"  Constitution  Act,  §  16.    Constitution  Act  Amendment  Act  1890. 
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more  than  eight  of  the  salaried  officials  speclall;  exempted 
from  the  rule  disqualiiyiiig  Crown  officials  from  sitting  in 
Parliament  may  at  auy  one  lime  be  members  of  the  Assembly.' 
This  clause  was  probably  intended  to  secure  to  the  Council  at 
least  two  of  the  ten  Kesponsible  Ministers  who  may  be  ap- 
pointed. l!ut  if  this  be  the  case,  it  is  entirely  inadequate  to 
ita  object,  for  the  Governor  is  not  bound  to  have  more  than 
eight  Ministers,  and  even  if  he  have,  only  four  need  8it  in 
Parliament  at  all.* 

The  peculiar  privilege  of  the  Assembly  in  financial  matters 
has  more  than  once  been  the  subject  of  serious  difficulty,  to 
which,  as  it  is  essentially  a  legal  question,  it  will  be  necessary 
to  refer.  It  is  hardly  necessary  to  say  that  it  will  be  treated 
here  as  a  legal  question  merely. 

By  §  5  6  of  the  Constitution  Act — 

"All  Bilk  for  appropriating  any  Part  of  tlte  lUvenue  of  Victoria,  and 
for  imposing  any  Duty,  Rate,  Tax,  Rent,  Return,  or  Impost,  shall 
originate  ia  the  Aaaembly,  and  may  be  rejected  but  nut  altered 
by  tlie  Council." 

But  by  §  57— 

"  It  shall  not  be  lawful  for  the  Legislative  Assembly  to  origiuatc  or  pose 

any  Vote,  Reaolution,  or  Bill,  for  the  Appropriation  of  any  part  of 

the  B«id  Consolidated  Revenue  Fimd,  or  of  any  other  Duty,  Rate, 

Tax,  Bent,  Ketum,  or  Impoet,  for  any  Purpose  which  shall  not  have 

been  first  recommended  by  a  message  of  the  Governor   to  the 

Legialativc  Awemhly  during  the  Session  in  which  sach  Vote, 

Basolution,  or  Bill  ahall !»  paseed."    - 

The    reference  to    "  the   said   Consolidated   Kevenue "    in 

§  57  relates  to  a  previous  section  (the  44th)  which  provides 

that  all  the  revenues  of  the  Crown  in  the  colony  of  Victoria 

shall  t'onn  one  consolii:lated  revenue,  available  for  the  public 

service  of  Uie  colony.     One  other  section  is  also  worthy  of 

notice — 

"  The  Consolidated  Revenue  of  Victoria  shall  be  permanently  charged 
with  all  tlie  Costs,  Cliai^ces,  and  Expenses  incident  to  the  CoUeclion, 
Management,  and  Receipt  tlivruof,  such  Costa,  Charges,  and  Expenses 
being  subject,  uevertlieleae,  to  be  reviewed  and  audited  in  such 
Manner  as  shall  be  directed  by  any  Act  of  the  Legislature,"* 
It  will  be  otj8er\ed  that  these  sections  place  the  parlia- 
mentary initiative  both   in  taxation  and  expenditure  in  the 


■  Cwutdtntion  Act  Amfadment  Act  1860,  %  13. 
*  Constitution  Act,  j  4G, 


■  Si  13.  14. 
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bands  fA  the  AasemUj,  sahj/ect  to  the  prcmso  that  its  use 
of  the  initiatire  in  the  latter  capodtr  can  only  be  exercised 
Cm  the  recommendation  of  the  ezecative  The  action  of  the 
Coandl  is  limited  to  a  direct  approval  or  negative ;  thoogh, 
dfmlAlhm,  it  is  perfectly  open  to  the  Hoose  to  explain  that 
its  negative  is  onlj  applied  to  induce  an  amendment.  The 
sectioai  in  question  remained  unaltered  in  the  Constitution 
Kll  sent  to  England  fir/m  the  colony  in  1834 ;  but  it  is  not, 
of  course,  permissible  to  go  behind  the  Act  itself  to  ascertain 
the  intentions  of  its  framers.  Such  a  course  leads  to  endless 
disputes,  for,  after  all,  its  framers  had  no  authority  to  impose 
their  views  either  on  the  colonial  or  Imperial  legislatures.  The 
real  question  is  not  What  was  intended  ?  but.  What  was 
done? 

TTie  present  state  of  the  question  may  perhaps  best  be 
gathered  from  the  discussion  which  took  place  in  the  years 
1877-8. 

In  the  year  1877  the  question  of  the  payment  of  members 
came  before  Parliament  The  practice  had  been  adopted  by 
two  temporary  Acts,^  the  second  of  which  was  about  to  expire. 
Mr.  Berry's  Government,  which  was  in  favour  of  the  continuance 
of  the  practice,  was  in  a  minority  in  the  Legislative  Council, 
which  in  December  1877  refused  the  second  reading  of  the 
continuing  measure.*  Anticipating  this  event,  Mr.  Berry, 
in  the  Governor's  name,  had  included  a  sum  of  £18,000  in 
the  Appropriation  Bill  of  the  session,  for  the  purpose  of 
providing  i)ayment  as  an  ordinary  item  of  expenditure.^ 
Thereupon  the  Council,  on  the  motion  of  Sir  Charles  Sladen, 
"  laid  aside  "  the  Appropriation  Bill,*  and  the  Government,  in 
order  to  meet  daily  necessities,  ordered  the  collection  of  the 
duties  voted  by  the  Assembly  in  the  Appropriation  Bill, 
which  the  Council  had  refused  to  pass,  founding  their  action 
upon  the  alleged  precedent  of  the  House  of  Commons,  and,  with 
regard  to  the  expenses  of  collection,  upon  the  45  th  section 
of  the  Constitution  Act.*  In  this  action  the  Government 
was  supported  by  the  opinion  of  its  law  officers,  but  the 
Supreme  Court  had,  in  a  previous  crisis,  refused  to  recognise 

»  84  Vic.  No.  883,  and  88  Vic.  No.  499. 

'  Votes  and  Proceedings  of  the  LegialatiTe  Council,  11th  Dec.  1877. 

*  Jbid,  of  the  LegialatiTe  Assembly,  29th  Nov.  1877. 

«  Ibid,  of  the  Legiilative  Oundl,  20th  December  1877.         '  JnU,  p.  255. 
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the  claim  of  the  Assembly,'  and  the  Government  found  it  im- 
possible to  enforce  its  demands.  Tliereupon  it  made  wholesale 
reductions  in  the  civil  service,  and  something  like  a  crisis 
ensued.*  On  the  one  hand,  the  Assembly  claimed  entire  control 
over  the  financial  policy  of  the  country,  and  denied  the  right 
of  the  Council  to  interfere  with  it  in  any  way.  The  snpportei'S 
of  the  Council,  on  the  other  hand,  denounced  the  action  of  the 
Government  in  placing  the  vote  on  the  Appropriation  Bill,  as 
an  attempt  to  prevent  a  fair  discussion  of  the  principle  of  the 
pajonent  of  members,  and  their  attempt  to  collect  the  revenue 
on  the  vote  of  the  Assembly  as  generally  inconsistent  with 
conatitntional  principles,  and  especially  as  a  breach  of  the  25th 
section  of  the  Audit  Act,*  which  directed  the  Commissioners  of 
Audit,  before  countersigning  any  warrant  for  the  payment  of 
public  monies,  to  "  ascertain  that  tlie  sums  tlierein  mentioned 
are  then  legally  available  for  and  applicable  to  the  senice  or 
purpose  mentioned  in  such  instrument,"  Moreover,  it  was 
asserted  that  the  institution  of  the  Commissioners  of  Audit  was 
adopted  for  the  express  purpose,  amongst  other  things,  of  super- 
seding the  system  of  payment  of  monies  on  mere  resolution 
which  had  previously  prevailed.* 

The  matter  was  ultimately  compromised  by  the  withdrawal 
of  the  objectionable  item  from  the  Appropiiation  Bill,  and  by 
the  passing  of  the  Payment  of  Members  Bill  in  its  original 
form."  This  result  in  itself  left  the  question  of  principle  un- 
decided, but  the  opinion  of  the  Imperial  government,  to  which 
the  matter  was  referred,  taken  in  combination  with  the  facts 
of  the  case,  seems  to  lay  down  the  following  rules  as  to  the 
legal  position  of  the  much-disputed  question. 

1.  The  Legislative  Council  is  entitled  to  reject  anf  bill,  wlietbct 
tainine  mouey  eranto  or  not,  which  com«8  up  from  the  Aster 


tuning  mouey  granto  or  not,  which  < 
(CouBtitution  Act,  ^  I  and  S6.) 


le  Astembly. 


(CouBtitution  Act,  §j  I  and  06.) 
S.  The  Anembly  is  not  juatified  (certainly  not  uiorallj,  perbups  not 
legoUy)  in  inaerling  a  question  of  principle  into  an  ordinary 
Bdminiatrttivo  dhuutc,  bj  corering  it  with  &  money  vote.     (The 

'  Sbtmuon  r.  TKt  Qiueii,  i  W.  W.  and  A'B.  (L.),  14a. 

»  r.  ami  f.  of  Leg.  AnrraWy,  1S7B,  it  967-960.  »  28  Tic  No.  86. 

'  8m  mpcL-tire  itateiutinls  of  Council  and  jUHnikly  in  F.  and  P.  at  OouncU, 
IDth  Folk  187B,  uU  V.  arui  P,  of  Ammbly,  I8th  Fob.  1S7S. 

•  V.  and  P,  of  tho  Coancil,  28th  Uarcb  1878.  Cf.  debato  in  Victoruin 
Uantonl,  xxfiL  pp.  2313-2332. 
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Assembly  practically  confessed  this  rule  by  withdrawing  the 
objectionable  grant  &om  the  Appropriation  Bill.) 
3.  Public  officials  are  not  warranted  in  collecting  taxes  on  the  mere 
vote  of  the  Legislative  Assembly,  nor  in  making  payments  which 
have  not  been  authorised  by  statute.  (Opinion  of  the  Secretary  of 
State  for  the  Colonies,  explaining  the  practice  of  the  House  of 
Commons.^) 

Another  somewhat  important  point  has  lately  arisen  with 
regard  to  the  scope  of  the  56  th  section  of  the  Constitution  Act 
The  difference  of  opinion  may  be  best  illustrated  by  stating 
that  there  are  two  views,  one  of  which  holds  that  the  words 
"all  bills  for  appropriating"  (revenue)  "and  for  imposing" 
(taxes)  confine  the  operation  of  the  section  to  bills  having  for 
their  principal  object  the  authorisation  of  payments  or  the 
granting  of  supply,  while  the  other  maintains  that  legislation 
which  merely  incidentally  or  consequentially  authorises  the 
collection  of  money  or  the  payment  of  otficials  may  be  dealt 
with  as  ordinary  legislation  by  the  Council  It  has  been  said 
to  be  the  difference  between  "  a  bill  for  appropriating,"  and  "  a 
bill  which  appropriates."^  In  spite  of  the  apparently  verbal 
character  thus  given  to  the  contention,  the  distinction  is  an 
important  one,  for  the  adoption  of  the  stricter  view  practically 
cuts  the  Council  off  from  many  useful  functions.  It  must, 
however,  be  taken  to  have  the  weight  of  authority  in  its  favour, 
having  been  upheld  by  a  ruling  of  the  President  in  the  year 
1885,^  and  supported  by  the  Committee  of  Standing  Orders  of 
the  Legislative  Council  itself.* 

^  Copy  in  V,  and  P.  of  the  Leg.  Assembly,  1878,  iiL  p.  667.  Also  Stevenson 
T.  The  Queen  {ante).  For  other  information  relating  to  the  question,  see  F.  and  P. 
of  Leg.  Assembly,  1877-8,  i  pp.  669  and  711 ;  ibid.  iiL  681  and  653 ;  and  ibid. 
1878,  ii.  887-972.  Also  Vict.  Hansard,  vols.  xxvL  and  xxvii.  sub  titt. 
'*  Appropriation  Bill,"  **  Crisis,"  **  Payment  of  Members,"  etc. 

^  Heam,  Government  of  England  (2d  ed.),  p.  619. 

•  Vict  Hansard,  xlix.  p.  1832 ;  F.  and  P.  of  Leg.  Council,  6th  October  1885. 

*  Vict.  Hansard,  xlix.  p.  1487 ;  V.  and  P.  of  Leg.  Council,  1885,  pp.  189, 143. 
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Tt  is  a  mistake  commonly  made  to  suppose  that  m  England 
the  Bole  organ  of  central  legislation  is  the  Parliament,  Long  | 
liefore  Parliament  acquired  its  powers  of  legislation  there  existed  * 
an  authority  by  which  laws  were  made.  This  authority  was 
the  Crown,  and  to  this  day  the  Crown  possesses  all  those 
plenary  powers  of  legislation  which  it  once  exercised,  except 
so  far  as  it  lias  been  expressly  deprived  of  them.  No  doubt 
these  deprivations  have  tieen  very  great,  and  they  have  caused 
much  bitleruess  of  feeling.  On  the  other  hand,  since  Crown 
and  Parliament  have  ceased  to  quarrel,  the  latter  has  conferred 
upon  or  restored  to  tlie  former  many  legislative  powers,  ao  that 
the  legislative  power  of  the  Crown  is  now  considerable.  And 
it  must  be  remembered  that  the  Crown  has  never,  in  England, 
recognised  the  right  of  the  Parliament  to  make  laws  in  all  casea  I 
whatsoever.  So  that  in  England  the  l^islative  power  of  tha 
Crown  ia  in  some  cases  the  survival  of  ancient  prerogative 
right. 

The  wide  powers  conferred  upon  the  Victorian  Parliament 
by  the  liighcst  authority  tu  the  empire  precludes  the  possibility 
of  snch  a  claim  being  made  hy  luiy  other  authority  in  Victoria. 
Such  powers  of  legislation  as  other  authorities  exercise,  they 
exercise  as  deputies  of  the  Parliament,  and,  if  they  exceed  the 
powers  given  to  them,  their  legislation  may  be  set  aside.  Thus, 
where  the  Board  of  Land  and  Works,  avowedly  acting  under  the 
powers  conferred  by  the  Land  Act  1862,*  published  Kegulatious 
which  were  in  fact  ultra  virea,  and  then  attempted  to  enforce 
them,  they  were,  though  acting  in  the  name  of  the  Crowo, 
'  2S  Vie  No.  MS. 
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enjoined  by  the  Supreme  Court  to  act  in  defiance  of  their 
ovm  Kegulations.'  And  where  the  Governor  in  Council  framed 
Eegulations  under  the  Mining  Statute  1865,"  which  the 
Supreme  Court  deemed  to  be  in  excess  of  the  powers  conferred 
by  the  statute,  they  wei'e  treated  as  null,  and  action  taken  on 
them  was  set  aside.*  The  chief  instances  of  such  subordinate 
legislative  authorities  are  the  Governor  in  Council,  Public 
Departments,  and  the  Supreme  Couil  Less  frequently  legisla- 
tive powers  are  entrusted  to  uniucorporated  officials  and  the 
judges  of  inferior  coui'ts.* 

When  we  come  to  deal  with  the  executive  branch  of  the 
central  government,  we  shall  see  that  the  "  Governor  in 
Council "  means  the  Governor  acting  with  the  advice  of  the 
Executive  Council  or  Cabinet,*  In  delegating  powers  of  legis- 
lation to  the  Governor  in  Council,  therefore.  Parliament  ia,  prac- 
tically, delegating  them  to  a  committee  of  both  Houses,  though, 
as  it  is  not  essential  that  all  members  of  the  cabinet  shall  be 
members  of  Parliament,  it  may  happen  that  the  power  ia  exer- 
cised by  persons  whom  the  community  has  not  entrusted  with 
legislative  duties  at  all.  The  increasing  tendency  to  entrust 
legislative  powers  to  what  is  primarOy  an  executive  body,  is 
one  of  the  most  curious  features  of  modem  parliamentary 
government,  and  indicates  an  appreciation  of  some  of  the  draw- 
backs of  a  parliamentary  system.  Leaving  this  aspect  of  the 
question  for  future  discussion,  we  may  here  point  out  one  or 
two  conspicuous  examples  of  the  practice,  merely  premising 
that  the  familiarity  of  the  community  with  it  previous  to  the 
introduction  of  Responsible  Government  may  have  reconciled  it 
to  the  practice  now  that  it  baa  a  totally  different  significance.' 

A  very  conspicuous  example  of  the  practice  occurs  in  the 
49th  section  of  the  Constitution  Act,  which  provides  that  the 
pensions    authorised   by   the   Act   for   retiring  judges  of  Uie 

'  KfUU  T.  The  Quam.  3  W.  W.  ami  A'B.  (E, ),  p.  80. 

*  29  Vie.  No.  2S1.  '  Jokiumn  v.  Thommii,  8  W.  Hod  W.  (M.),  18. 

*  Thia  ia,  ot  course,  leaving  local  Ugisktioii  out  of  u^eount  tor  the  ptMcnt. 
'  AdU  Iiit«rpreUtioD  Act  1690,  §  S. 

*  Ooo«sion«Ilj  [lowers  of  legislation  ore  direcllj  oonforred  npon  the  GoTomor 
h;  Imperial  l«gtsUtion,  t.g.  24  ft  25  Vic.  o.  G3,  wbich  empowera  him  lo  (»ae 
RogulatioDs  qualifying  the  tercuof  the  "Fusengera  Act  I85G  "  (IS  ft  19  Tic.o.  lie>, 
Although  the  Bxpresaion  iu«d  is  ' '  GoTemor  "  simplj,  it  ia  probtblc  that  tlis  ttniu 
of  hit  Commiasiou  and  Inetmctious  would  Tei]uire  the  Governor  to  Mt  witli  Hit 
•dfioe  of  the  Cahtcet. 
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Supreme  Court  shall  be  granted  in  accordance  with  Begulations 
to  be  framed  by  the  Governor  aiid  Executive  Council  Later 
sections  of  the  same  enactment  make  simitar  provisions  with 
regard  to  the  pensions  to  Responsible  Officers  and  the  grants  to 
religious  denominations/  but  the  sections  themselves  have  been 
since  repealed.^ 

Still  more  important  are  the  wide  powers  of  legislation 
conferred  on  the  Governor  in  Council  by  more  recent  enactments. 
To  take  only  three  instances.  By  the  Aborigines  Act  1890* 
he  nmy  make  regulations  prescribing  the  place  of  residence 
of  any  aboriginals,  and  the  terms  upon  which  they  may  be 
employed,  and  for  apportioning  tlieir  earnings  amongst  them. 
He  may  lay  down  tlie  conditions  upon  which  aboriginals  shall 
lie  entitled  to  a  share  in  the  parliamentary  grants  voted  for 
them,  may  order  the  supply  to  them  of  the  necessaries  of  life, 
and  may  pre8cril>e  for  the  care,  custody,  and  education  of  their 
children.  By  the  Education  Act  1890,  he  may  regulate  the 
uses  of  State  School  buildings,  the  terms  and  appointments  of 
members  of  Committees  of  Ad\'ice,  the  conditions  under  which 
scholarships  and  exhibitions  may  lie  granted,  the  secular  in- 
struction to  be  given  in  the  schools,  the  examination  and 
classification  of  teachers,  and  the  scale  of  fees  to  be  paid  by 
parents.*  By  the  Land  Act  1890,  he  may  make  rules,  regula- 
tions, and  orders  for  the  numerous  purposes  of  the  Act,  and 
for  prescribing  the  mode  of  applications  under  it,  for  pro^-iding 
surveys  and  adjustment  of  boundaries,'  and  for  supervising 
and  controlling  tlie  local  committees  established  to  ensure  the 
destruction  of  vermin."  The  142d  section  of  this  last  Act  adds 
the  important  condition  that  regulations  made  under  the  section 
shall  be  signed  by  the  Minister  having  charge  of  the  Act,  and 
shall  be  laid  before  both  Houses  of  Parliament  within  fourteen 
sitting  days  from  their  publication.  Upon  then-  publication 
in  the  Oovtnvmtiii  Gawite,  these  regulations  become  "  valid  in 
law  as  if  the  same  were  enacted  in  this  Act,  and  shall  be 
judicially  noticed."  In  other  words,  they  are  tnie  legislation. 
No  clement  w  wanting.  Similar  provisions  are  now  becoming 
common  in  cases  of  delegated  legislation  such  as  those  we  have 
first  considerud. 

'  Constitatioti  Ant,  |$  51  uid  CS. 

»  By  S8  Vio.  No.  23B  Mid  3(  Vic  No.  381.  "SB-  *  I  23, 

'  1 1*2-  "  S  20.^- 
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As  examples  of  public  departments  entrusted  with  powers 
of  legislation,  it  vrill  be  sufficient  to  take  a  few  prominent 
examples,  such  as  the  Board  of  Land  and  Works,  the  Public 
Service  Board,  the  Board  of  Public  Health,  and  the  Victorian 
Eailway  ConuniasionerB. 

The  Board  of  Land  and  Works,  constituted  by  the  Public 
Works  Statute  1865,'  consists  of  not  less  than  three  nor  more 
than  seven  persons,  of  whom  one  at  least  (the  president)  is  a 
Responsible  Minister  of  the  Crown,°  By  the  Public  Works 
Act  1890,  it  has  very  wide  powers  of  legislation  in  the  matter 
of  roads  and  sewers.  It  may  make  by-law3  for  regulating  the 
manner  in  which  the  pnblic  shall  use  the  roads  and  bridges 
under  its  control,  and  the  nature  and  number  of  the  vehicles 
traversing  them,  and  the  speed  they  may  make.  It  may  make 
regulations  for  the  drainage  of  roads  and  streets  into  sewers, 
and  for  the  dimensions,  manner  of  construction,  and  manage- 
ment of  the  pipes  and  drains  communicating  with  the  sewers, 
and  for  the  assessment  and  collection  of  sewerage  rates.'  More- 
over, by  the  Land  Act  1890,  the  Eoaid  of  Land  and  Works  is 
authorised  to  make  rules  and  regulations  for  the  care,  protection, 
and  management  of  all  public  parks  and  reserves  not  conveyed  to 
or  vested  in  trustees.*  The  legislation  of  the  Board  is  subject 
to  the  disallowance  of  the  Governor  in  Council,"  but  does  not 
appear  to  require  his  sanction  in  the  first  instance. 

The  legislative  powers  of  the  Public  Service  Board  were 
conferred  upon  it  by  the  Public  Service  Act  1883,"  and  they 
extend  to  the  making  of  regulations  concerning  the  duties  to 
be  performed  by  officers  in  the  public  service,  and  the  discipline 
to  be  enforced  during  such  performance,'  as  well  as  to  the  pro- 
curing and  inspection  of  stores  for  the  public  ser\-ice.^  But 
the  legislation  of  the  Public  Service  Board  requires  the 
approval  of  the  Governor  in  Council." 

The  Health  Act  1890  confers  very  wide  powers  of  legisla- 
tion on  the  Board  of  I'ublic  Health,  which  consists  of  an 
appointed  chairman  and  medical  inspector,  and  seven  repre- 
sentative members."     In  addition  to  the  general  power  con- 

'  29  Vio.  No.  289,     Tha  first  appoiotiaeat  waa  under  iJia  HI  Vic.  No.  81. 
>  Piiblio  Works  Act  leSO,  g|  4  and  S.  "  Public  Works  Act  I8S0,  %  tC 

«  S  138.  •  Public  Work*  Act  1890,  g  12.  •  46  Vic.  No.  773. 

'  Public  Service  Act  1890,  1 123.  '  j  139.  •  %  H. 

'"  Hoiltli  Att  1890,  %  7. 


ferrett  upon  it  to  legislate  for  the  purpoaes  of  the  Act,  the 
Board  ia  expressly  empowered  to  make  by-laws  in  the  following 
cases: — 

1.  For  the  inspection  of  and  enforcement  of  cleanliness  in  dairies, 

gmEing-t^TOunds,  and  other  places  connected  with  the  production 
of  milk.' 

2.  For  the  cleanBiag  and  diHinfecting  of  Btreets,  houBes,  and  other 
places,  to  prevent  the  s[iread  of  epiJeraics,  endemics,  or  conti^ous 
diBcases,' 

3.  For  the  prevention  of  overcrowding  uid  obstruction  in  public 

buildings,  and  for  the  prevention  of  fires  in  public  buildinga, 
common  lodging-houses, licensed  victimUere'  preiQi9eB,3i)d  boarding- 
houses.* 

4.  For  the  registration  of  plumbers  and  gastitters.* 

Moreover,  the  Board  haa  a  general  power  of  supervision  of 
the  legislation  promulgated  by  the  local  authorities  under  the 
Health  Act,*  and  may  also  direct  the  making  of  such  legisla- 
tion by  local  authorities,'  On  the  other  hand,  the  Board's 
own  legislation  reiiuLres  the  approval  of  the  Governor  in 
Council,  and  it  may  be  ordered  by  the  Minister  in  charge  of 
the  Act  to  issue  legislation  upon  the  subject  of  public  health  in 
pursuance  of  the  terms  of  any  Act  of  Parliament.^ 

Finally,  on  this  branch  of  the  subject,  we  may  notice  the 
great  powers  of  legislation  conferred  on  the  Victorian  Railway 
Commissioners  by  the  Railways  Act  1890.  The  purposes  for 
which  the  Commissioners  may  make  by-laws  are  almost  in- 
numerable, but  a  few  of  the  principal  may  be  mentioned. 

1.  Tlie  prevention  of  nuisances  and  damage  upon  railway  property. 
i.  The  iiianogement  of  the  wharves,  piers,  and  jetties  vested  in  the 
Commiauonere. 

3.  The  regulation  of  the  duties  and  charges  of  penons  not  in  the 

employ  of  the  commissionen)  who  ore  connected  with  the  railway 
service. 

4.  The  disposal  of  uncUimed  grxxls. 

B.   The  regulation  of  traffic  oa  level  crossings. 

6.  The  regulation  of  the  insoranee  of  paaaengets  by  an  Accident  In- 

hiurance  Company.' 
No  by-law  made  by  the  Commissioners   lias  any  force 
until  confirmed  by  an  Order  of  the  Governor  in  CoimctL 

This  sliglit  sketch  will  have  indicated  something  of  the 
extent  of  legislative  powers  delegated  to  public  departments. 

■  Bsdth  Act  1890,  g  29,  >  g  122.  *  g  333.  '  g  SO. 

>  i  33.  ■  9  31.  '  §  SS.  •  R«i1w>yi  Act  I3B0,  j  lOS. 
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With  regard  to  their  relationship  to  the  Parliament,  it  has  to 
be  noticed  that  the  legislation  in  every  case  but  one  requires 
the  direct  approval  of  the  Cabinet,  which  is,  practically,  a 
parliamentary  conunittee.  In  the  excepted  case,  that  of  the 
Board  of  Land  and  Works,  the  reason  probably  is  that  the 
President  of  the  Board  is  always  a  Cabinet  Minister,  But  even 
here,  aa  we  have  seen,  the  Cabinet  can  annul  the  legislation,  if 
it  pleases. 

Inasmuch  as  the  Supreme  Court  is  by  the  terms  of  the 

constitution  kept  sedulously  distinct  from  all  connection  with 

Parliament,  the  powers  of  legislation  conferred  upon  it  stand 

on  a  somewhat  different  footing  from  those  exercised  by  Public 

Departments.     Unfortunately,  it  is  impossible  to  state  these 

powers  as  concisely  as  would  be  desirable,  seeing  that  they 

have  been  conferred  at  different  times  and  in  different  ways, 

(n).  The  Supreme  Court,i  with  the  concurrency  of  a  majority  of  its 

members  present  at  a  meeting  held  for  the  parpose,  may  make 

and  alter  any  Rule3  of  Court  for  the  foUowiug  purposes — 

I.  Begulation  of  the  sittings  of  the  Court,  and  ita  judges  in 

chambers, 
S.  Regulation  of  the  pleading,  practice,  and  pracediire  of  the 
Court,  the  duties  of  its  officers,  and  the  fees  and  costa  in  the 
proceedings  of  the  Court' 
All  such  rules  ai-e  to  be  laid  before  Parliament  witliin  forty 
sitting  days,  and  if  within  forty  subsequent  days  either  House 
address  the  Governor  against  them,  the  Governor  iiivMi  annul 
them.     In  the  meantime,  however,  they  are  valid,  imless  they 
relate  to  fees,  no  rule  relating  to  fees  being  of  force  until  it  hBA 
lain  one  month  before  Parliament  and  been  published  in  the 
OovemmciU  Gazette? 

(^).  The  Supreme  Court  may  make  rulea  respecting  the  admission  &tid 
examination  of,  and  fees  payable  by  intending  practitioners. 

But  every  auch  rule  must  be  sent  to  the  Minister  ad- 
ministering the  Act  and  be  by  him  laid  before  Parliament 
"  without  delay."  Either  House  may  within  one  month  after 
such  presentation  address  the  Governor  to  disallow  the  rule, 
who,  if  he  sliAill  think  fit,  may  accede  to  tlie  reijucst     But  the 

'  For  constitution  and  powera  of  Supreme  Court,  ef.  jwjI. 

*  Supreme  Court  Act  1890,  9  23. 

'  Ihid.  Under  this  section  tbe  rulas  are  appmently  signed  by  a  nnjority  of 
the  judges,  nho  stats  that  the  meeting  sX  which  they  were  made  was  lipid  for  tii« 
pacposB  (cf.  Gov.  Gatetlc,  7th  Dec.  188S). 
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rule  takes  effect  fi-om  its  promulgation  by  the  Court,  except  it 
relate  to  fees,  wlien  the  conditiona  formerly  mentioaed  apply.' 
(c).  The  Judgea  of  the  Supreme  Court  may  make  rulcB  for  the  following 
purposes,  viz. 

1.  The  regulation  of  the  duties  of  the  Registrar  of  Probate  and 

AdmijuetrntioDB,  and  generally  for  efiectuating  the  proviaions 
ofthe  Adoiinistration  and  Probat*  Act  1880,  Farta  I.  and  II. 

2,  The  regulation  of  tlio  procedure  and  practice  of  the  Court  in 

all  applications  under  the  Local  GoTemment  Act  1890.^ 
And  they  mua  make  such  rulea  sm  from  time  to  time  appear  neceEsarf 
for  the  following  purpoaes,  viz. 

The  regulation  of  the  duties  of  the  Regiatrar  of  Prohatea  and  Ad- 
ministrations under  Part  III.  of  the  Administration  nnd 
Probate  Act  1890,^  and  the  carrying  of  the  same  into  effect, 

All  such  rules  must  be  published  in  the  GovemTHent  Gaxttte 
and  be  laid  before  Parliameut  within  ten  sitting  days  after 
their  promulgation.* 

Finally  (fi),  the  judges  of  the  court  may  make  general  rules  and  orders 
concerning  the  following  matter,  viz. 

Application  to  a  Court  or  Judge  under  Part  IV.  of  the  Admini- 
stration and  Probate  Act  1890.* 

All  such  rules  and  orders  are  to  take  effect  from  a  day 
named  therein,  and  must  bo  published  in  the  Oovemment 
Oazette  within  one  month  from  the  making.' 

It  will  be  observed  that  none  of  the  legislation  of  the 
Supreme  Court  requires  the  confirmation  of  Parliament  or  the 
sanction  of  a  Besponsible  Minister.  In  some  eases  the  Parlia- 
ment, and  in  others  the  Cabinet  have  discretionary  powers  of 
repeal,  but  in  others  again  there  is  no  bar  to  the  absolute 
diacretion  of  the  Court.^ 

It  ia  only  rarely  tliat  such  powers  of  legislation  are  con- 

>  Suprenw  Court  Act  ISBO,  j  26.  Under  this  Bection  the  rales  are  sppar- 
«iitly  sigacd  only  hy  the  prothomitarr,  Kail  pabluhed  by  the  MiuUtcr,  who  stales 
that  he  hu  uomplieil  with  tha  requiremiMita  or  the  Bection  (cf.  Gov.  Oa^aU,  S7th 
July  1S88).  "  Local  Gcomment  Act  18B0,  |  613. 

•  /.(.  in  Foreign  Probata  and  Lottors  of  Admimstration. 

<  Supreme  Court  Act  ISBO,  g  27.  Under  this  section,  apparently,  all  ths 
jndges  sign  the  mles  (cE  Om.  Oiaittt,  ad  April  1S90). 

»  Oumtor  of  deceaseJ  iienons'  eststea  '  Snprame  Conrt  Act  1890,  S  28, 

'  At  tho  lut  moiaent,  Puliameiit  lias  paned  on  Act  (the  CI  Vic  No.  IIEIS) 
which  ronJKra  this  »talunii-tit  no  longer  corruct.  Uiion  tlie  Addnw  at  either 
House  of  Parliiment.  the  Ooicrnor  lu  Countil  may  now  aimal  nny  Rale  ot  the 
Bnjinnne  Court ;  srid  no  Ruin  aro  to  lake  aOeot  until  thoy  tuivs  lain  for  ten 
■itUng  days  <m  the  toble*  of  both  HanseB,  and,  a  week  therfstU'r.  been  iiubluhrd 
tn  the  Oovernmeal  OattUc 


ferred  on  unincorporated  individuals,  yet  there  are  one  or  two 
instances  of  the  practice.  For  example,  the  Minister  adminis- 
tering the  Constitution  Act  Amendment  Act  1890  may  make 
rules  and  regulations  for  the  direction  of  deputy  electoral 
registrars  in  their  making  of  returns  and  forwarding  of  lists  to 
the  electoral  registrars.'  And  the  Governor  in  Council  may 
appoint  any  two  of  the  judges  of  the  Court  of  Insolvency, 
together  with  a  law  officer,  to  frame  rules  for  the  conduct  of 
insolvency  proceedings  in  and  out  of  court.'' 

It  is  usual  for  writers  on  constitutional  law  to  class  the 
important  enactments  dealt  with  in  this  chapter  under  the 
head  of  administrative  regulations.  If  hy  this  expression  it  is 
intended  to  assert  that  great  questions  of  principle,  upon  which 
men  widely  differ,  are  not  left  to  be  settled  by  this  kind  of 
legislation,  tlie  doctrine  is  true  enouglL  Nevertheless  it  should 
be  remembered  that  these  duties,  thougli  performed  by  bodies 
primarily  appointed  for  executive  and  judicial  purposes,  are 
truly  legislative  duties,  and  that  the  enactments  made  in  pur- 
suance of  them,  whether  they  are  called  "  by-laws,"  "  orders," 
"  regulations,"  "  rules,"  or  "  proclamations,"  are  yet  real  legisla- 
tion, and  are  perfectly  distinct  in  character  from  true  executive 
and  judicial  acts.  They  proceed  by  general  rules,  not  by 
personal  application.  Tliey  are  intended  to  affect  classes  and 
not  individuals.  They  are  not  restricted  within  limits  of 
locality.  They  are  openly  announced  as  legislative  changes. 
Some  of  them  have  been  judicially  declared  to  have  the  force 
of  Acts  of  Parliament,"  By  liandiug  them  over  to  other 
authorities,  Parliameut  does  undoubtedly  abandon  its  exclu- 
sive legislative  monopoly-  And  it  may  be  that  in  an  exten- 
sion of  the  practice  we  shall  ultimately  find  our  way  out  of 
the  increasing  difficulties  of  parliamentary  government. 

'  ConBtitution  Act  Amondment  Act  18B0,  §  El. 

'  Inaolveucy  Ststtite  1680,  g  li,  Tho  Ghief-Jnstica  of  Victoria  snd  tny  tvo 
or  more  judgoa  or  ConrU  of  Mines  may  oUo  frame  general  rules  far  the  conduct  of 
business  in  Courts  of  Mines  (Minei  Act  18SD,  g  2SG). 

'  /«  re  Oair,  10  V.  L  R.  (L.),  103. 


2.  EXECUTIVE 
CHAPTER  XXX 

THE   KXECXmVK   COUNaL 

TriE  head  of  the  executive  is,  of  course,  the  Governor.  It  is 
in  this  capacity  that  he  makes  all  appointments  to  the  public 
service.  It  is  in  this  capacity  that  he  is  commander-in-chief 
of  the  forces  iii  Victoria.  In  thia  capacity  he  exercises  the 
prerogative  of  pardon. 

But  as  we  have  considered  the  legal  position  of  the  Governor 
in  detail  in  a  previous  chapter,  we  need  not  rei>eat  the  facts 
there  stated.  More  especially  as,  in  the  greater  part  of  his 
executive  functions,  the  Governor  acts  with  the  advice  of  a 
body  whose  nature  we  are  now  about  to  consider,  the  Executive 
CoiuiciL 

Ever  since  Victoria  became  a  separate  colony,  it  has  had 
an  Executive  Council  For  a  few  years  after  Separation,  the 
executive  officials  of  the  colony  were,  in  fact,  appointees  of  the 
Colonial  Office  in  London,  and  it  was,  therefore,  only  natural 
that  Huch  important  posta  as  those  of  Executive  Councillors 
should  l>o  filled  directly  by  the  Secretary  of  State.  As  we  have 
seen,  U>e  Lieutcnant-Govenior  was  directed  iu  his  commission 
to  appoint  an  Executive  Council  for  the  colony,  to  assist  him 
in  the  performanca  of  his  duties.  But  his  own  appointmenta 
were  only  temporary,  being  subject  to  confirmation  by  the 
Colonial  Office.' 

Owin^  Ui  tha  studied  ambiguity  of  the  official  documents, 
it  is  difficult  to  say  what  were  intended  to  be  the  precise 
relations  between  the  Governor  and  the  Executive  Council  under 
'  AnU,  p.  1G7. 
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the  old  sj'BteD).  The  Governor  was  directed  to  take  the  advice 
of  his  Council  in  all  cases,  before  acting  in  important  matteis. 
But,  on  the  other  hand,  he  was  entitled  to  act  in  defiance  of 
that  advice,  if  he  chose  to  take  the  responsibility  of  doing  so.' 
Owing  to  the  fact  that  members  of  the  Executive  Cotmcil  were 
generally  also  members  of  tlie  I^^ialatore,  this  anthority  moat 
have  been  a  valuable  weapon  in  the  last  resort,  for  it  was 
clearly  intended  under  the  old  system  that  the  powers  of  the 
executive  and  the  l^;ialature  should  not  reside  in  the  same 
hands.  But  to  what  extent  the  personal  views  of  the  Governor 
habitually  predominated  over  the  views  of  his  advisers,  it 
would  be  impossible  for  any  one  not  personally  familiar  with 
the  period  to  say.  In  the  Appendix  will  be  foond  an  extract 
from  the  Minute  Book  of  the  Victorian  Executive  Council  for 
the  year  1855,'  which  may  be  usefully  compared  with  the 
corresponding  extract  from  the  Minute  Book  of  the  Executive 
Council  of  Sir  Eichard  Bourke. 

But  there  was  one  veiy  important  characteristic  which 
always  marked  the  Executive  Council  in  Victoria.  Its 
meml>ers  were  not  merely  executive  councillors,  they  were  also 
the  holders  of  important  ofRces  in  the  administration.*  There 
was  no  necessary  reason  why  this  should  have  been  so.  Tlie 
Crown  might  very  well  have  chosen  to  call  to  the  Executive 
Council  those  non-ofBcial  memters  of  the  community  on  whom 
it  could  rely,  such  men,  for  example,  as  it  used  to  appoint  to 
the  non-otticial  nominee  seats  in  tlie  Legislative  CounciL  Some 
of  them  might  have  Ijeen  abler  men,  who  refused  to  sacrifice 
their  other  prospects  for  official  place.  But,  as  a  matter  of 
fftct,  not  only  were  officials  always  appointed  to  the  Executive 
Council,  but  the  appointments  generally  used  the  official  title; 
80  that  if  the  individual  afterwards  resigned  his  office,  he 
vacated,  ipso  faxio,  his  seat  in  the  Executive  Council. 

Thus  one  of  the  distinctive  features  of  the  Cabinet  system, 
the  union  of  the  chief  officials  in  the  community  in  one  bo<iy, 
was  early  introduced  into  Victoria,  And  its  importance  in  the 
history  of  Victorian  government  cannot  easily  be  overrated. 
A   non-official  Executive  Council  may  be  very  disinterested 

'  A-att,  11.  168.  '  Cf.  Arpendii  B. 

*  In  tbn  HlDutM  of  tbc  Eilecntive  ConncU  prior  to  ISSfi  tho  namu  or  tb* 
iniUriiliial  rooiabora  m  not  Kcordvd,  only  tbe  titl«3of  tilinr  oSoga  Tbeclioiigi 
b«giiis  In  F«bta&ry  1S5S  (MLouta  Book  of  ExecutiFO  Coundl,  yaaim). 
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and  very  ambitious  of  the  public  good,  but  it  wiU  not  have 
that  practicality  and  sense  of  responsibility  which  an  oflicinl 
body  will  have.  If  a  proposal  is  made  in  an  official  Council, 
the  ofticial  whose  department  will  be  affected  by  it  kuows, 
almost  by  instinct,  how  it  will  work.  He  will  be  able  10  bring 
Wridly  before  his  colleagues  the  difficulties  in  carrj'ing  it  out, 
or,  on  the  other  hand,  be  may  be  able  to  assure  them  coniidenlly 
of  its  feasibility.  Moreover,  the  power  of  au  official  Council 
will  be  infinitely  greater  than  that  of  a  mere  senatorial  body, 
for  it  is  almost  impossible  for  it  to  be  in  conHict  with  the  rank 
and  file  of  the  official  staff. 

But,  though  it  has  these  advantages,  an  official  Council  has 
its  dangers.  It  may  easily  get  out  of  touch  with  the  com- 
mumty,  it  may  i^uarrel  with  tlie  legislature,  it  may  foster 
corruption  and  incapacity.  A  permanent  executive  is  always 
liable  to  these  dangers,  and  Uieir  result  is  both  unpopularity 
and  inefficiency  of  government.  The  remedy  which  England, 
after  much  agitation  and  many  failures,  succeeded  in  applj-inj" 
to  these  dangers,  is  that  feature  which  gives  her  system  of 
government  its  peculiar  character,  and  which  has  been  applied 
80  often  in  the  English-speaking  dependencies  of  the  Ciown. 
The  remedy  is,  in  fact,  the  responsibility  of  the  executi\'e  to 
the  legislature,  and,  through  the  legislature,  to  the  community. 

The  difficulties  which  occurred  in  England  were  maiuly 
owing  to  the  traditional  theory  of  the  constitution,  which 
placed  the  control  of  the  executive  in  the  hands  of  the  Crown, 
unfettered  by  the  direct  action  of  Parliament.  So  long  as  the 
Crown  held  to  this  prerogative,  it  was  impossible  for  Parliament 
to  acquire  any  direct  control  over  the  executive,  except  in 
periods  of  revolution.  A  restoration  of  peace  always  brought 
a  restoration  of  the  executive  to  the  hands  of  the  Crown. 

But  at  length,  owing  to  a  combination  of  circumstances,  of 
wliicli  the  most  initmrtant  was  a  succession  of  monarchs  who 
lared  little  for  English  politics.  Parliament  obtained  indirectly 
what  it  hoil  failed  to  secure  directly.  Tlie  Crown  put  itself 
more  and  more  into  the  hands  of  a  few  Ministers  united  by 
party  ties,  who  held  the  seals  of  office  so  long  as  their  party 
retained  a  majority  in  Parliament.  Tlie  great  offices  t)f  slate 
were  broken  up,  and  the  fragments  distributed  amongst 
supporter?  of  the  Ministry  of  the  day,  on  tlio  imdcrstuudlng  (in 
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some  casea)  that  they  should  be  given  up  when  the  heads  of  the 
Miniatry  deemed  it  expedient  to  resign.  Even  then.  Parliament 
could  not  directly  unseat  a  Miniatry,  But,  by  withholding 
supplies  and  refusing  to  follow  the  wishes  of  the  govern- 
ment, they  could  practically  render  it  helpless  and  ridicu- 
lous. When  Walpole  resigned  over  the  Chippenham  election 
in  1V42,  it  became  clear  that  a  Prime  Minister  could  no 
longer  hold  office  against  a  hostile  majority  in  the  House  of 
Commons.  For  no  one  clung  to  power  more  desiierately  than 
Walpole. 

This  developement  of  English  policy  so  far  affected  colonial 
administration,  that  in  Australia,  even  under  tlie  old  system, 
the  chief  Ministers  used  to  sit  in  the  legislature.  But  their 
position  was  anomalous.  They  occupied  nominee  seats,  there- 
fore the  constituencies  could  not  refuse  to  elect  them.  It  was 
known  that  nothing  short  of  personal  delinquency  could  cause 
their  removal  from  ofBce.  Their  policy  could  be  thwiirt«d,  as 
the  legislature  became  more  and  more  powerful,  but  other  policy 
could  not  be  substituted  for  it 

To  change  this  state  of  affairs  was  the  gi'eat  object  of  the 
Cramers  of  the  Constitution  of  1855,  As  we  have  seen,  they 
did  not  quite  know  how  to  set  about  it.  In  spite  of  the 
warning  of  tlie  Auditor-General,  who  saw  the  real  difBculty  of 
the  question,  the  committee  which  drafted  the  resolutions  upon 
which  the  constitution  was  framed,  insisted  on  vesting  all  the 
patronage  of  the  colony  in  the  Governor  olone.^  As  the  bill 
was  framed,  however,  the  section  placed  the  whole  patronage  in 
the  Executive  Council,*  a  provision  equally  fatal  with  the  other. 
It  was  not  until  the  matter  was  fairly  thrashed  out  in  the  House 
that  the  true  way  out  of  the  difficulty  was  discovered ;  which 
was,  to  vest  in  the  Executive  Council  all  the  patronage  except 
the  appointments  to  the  responsible  offices,  and  to  vest  these  in 
the  Gfovernor  alone.  This  is  the  course  actually  adopted  by  the 
Constitution  Act,'  and  sanctioned  by  the  Governor's  Commission.* 
Its  i-esults  are  obvious.  It  places  the  whole  of  tlie  government 
patronage  at  the  disposal  of  the  cabinet  of  the  day.  and  places 
the  appointing  of  the  Cabinet  in  the  hands  of  the  Governor. 

'   V.  a-ad  P.  1853-1,  lu.  \\  606,  '  Ibid.  p.  (132.  »  %  37. 

*  B;  TirCae  ot  tin  Cuustitulioii  Act  the  patents  of  office  ma  in  tha  nuna 
of  Che  Oovemor ;  by  virtue  of  tbe  Couuiuwion,  tbe  futtrnts  Tar  the  Ex«au- 
tire  CouDcll  ate  in  tlie  Qumd's  duii«,  fttl«Btcd  bj  tlie  GuTcruor. 


These  r 
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ta  are  so  important  that  we  must  consider  them  for 
Aud  we  will  take  the  latter  first- 
It  will  readily  be  objected  that  this  result  leaves  it  legally 
possible  for  the  Governor  to  make  and  unmake  Cabinets  at  his 
pleasure.  Technically,  no  doubt,  this  ia  the  case.  But,  practic- 
ally, there  are  serious  difficulties  in  the  way  of  such  a  course, 
and  a  statement  of  them  will  show,  perhaps  as  clearly  as  can 
be  shown,  the  peculiar  character  of  the  Cabinet  system. 

In  the  first  place,  it  may  be  assumed  that  an  K\ecutive 
Council  which  did  not  contain  members  of  Parliament  would 
be  practically  useless.  It  could  expend  no  money,  carry  out 
no  policy,  and  it  woidd,  in  effect,  be  a  mere  nullity.  The 
amount  of  the  Civil  List  guaranteed  by  the  Constitution  Act 
forms  such  a  small  proportion  of  the  expenditure  of  the  com- 
munity that  the  public  business  coiJd  not  go  on  for  a  year 
witliput  a  parliamentary  vote.  And  it  may  safely  be  assumed 
also,  that  Parliament  would  not  follow  the  lead  of  any  but  it* 
own  members. 

The  Governor  would  then  be  compelled  to  choose  at  least 
some  of  the  members  of  his  Cabinet  from  amongst  the  members 
of  Parliament  Unless  they  undertook  to  serve  without  salaiy, 
his  nominees  would  vacate  their  seats  in  Parliament  and  would 
require  re-election.'  Hereupon,  one  of  the  checks  of  Eesponsible 
Government  would  probably  appear.  If  the  appointment  were 
not  in  accordance  with  the  feeling  of  the  country,  the  persons 
appointed  would  not  succeed  in  securing  re-election. 

But  even  should  they  succeed  in  being  re-elected,  there 
would  still  be  another  check.  If  the  views  of  the  Ministers 
were  not  in  accordance  with  tlioso  of  the  majority  in  Parliament, 
the  Houses  would  take  especial  care  to  reject  every  one  of  their 
proposals,  financial  or  legislative,  Their  acts  would  be  sub- 
jecteil  to  continual  aud  hostile  criticism,  and  the  Government 
would  be  no  l>elter  off  than  if  it  had  no  representatives  in 
Parliament  at  all.  And  this  process  would  he  repeated  until 
a  Cabinet  of  which  Parliament  approved  was  apfxiinted. 

Of  course  it  is  possible  that  an  existing  Parliament  does  not 
really  rt-present  the  views  of  the  constituencies.  In  such  a 
case  the  Governor,  at  the  request  of  his  Ministers,  is  perfectly 
justified  in  dieeolving  the  Assembly  and  awaiting  the  test  of  a 


'  Con  nil 


iuu  Act  AmeiidmiMit  Act  1890,  g  10. 


general  election.'  If  the  new  Parliament  is  favourable  to  the 
views  of  the  Governor's  nominees,  he  and  they  liave  secured  a 
victory.  If  not,  the  question  remains  as  before.  Practically, 
therefore,  the  verdict  of  Parliament  settles  the  composition  of 
the  Cabinet. 

What  really  happens  is  this.  When  a  Ministry  is  de- 
feated in  Parliament  or  at  the  polls,  its  members  tender  their 
resignations  to  the  Governor,  whose  duty  it  is  to  announce 
his  intention  of  accepting  them.'  The  outgoing  Premier  gener- 
ally snggests  to  the  Governor  the  name  of  the  most  prominent 
of  his  opponents,  probably  the  man  whose  speech  has  resulted 
in  the  vote  which  has  convinced  the  Premier  of  the  hopelessness 
of  his  position.  Thereupon  the  Governor  "sends  for"  the 
individual  suggested,  and,  if  the  latter  feels  himself  in  a  position 
to  take  up  the  reins  of  government,  he  endeavours  to  form  a 
Ministry.  K  he  feils,  he  informs  the  Governor  of  the  fact,  and 
the  Governor  then  applies  to  some  one  else.  Here  comes  in  the 
most  delicate  part  of  a  Governor's  duty.  It  is  precisely  when 
the  claims  of  two  or  more  parliamentary  leaders  are  nearly  equal, 
that  he  must  decide  whether  he  will  follow  the  suggestions 
of  the  unsuccessful  aspirants,  or  use  his  own  discretion.  It  may 
seriously  damage  the  reputation  of  a  commtmity  to  be  apparently 
□uable  to  find  a  government,  and  the  Governor  is  bound  to  use 
bia  influence  to  prevent  delay.  At  the  same  time,  his  con- 
stitutional position  precludes  him  from  giving  a  shadow  of 
assistance  to  any  party.  During  the  momentous  interval, 
Parliament  usually  adjourns. 

Ultbnutely,  some  one  succeeds  in  finding  a  body  of  fol- 
lowers with  whom  he  tliinks  he  can  conduct  the  administration 
of  the  community,  and  amougst  them  be  distributi^a  the  Cabinet 
ofBccs.  These  may  now  be  ten  in  number,  and  may  be  dis- 
tributed in  any  way,'  There  need  not  be  ten  different  holders 
of  offices,  but  no  individual   may  draw  the  salaries  of  two  or 


'  Tliia  wan  the  great  doctrine  settled  by  the  precedent  of  I7SJ,  vihen  the  king, 
■t  th«  request  of  I'ltt,  uid  ngiitist  the  veliomviit  protests  of  the  Rouse  of 
Coautioaa,  dinaolved  FiulianienL  Tfao  rcBoIt  aboiiilDDtly  joEtiSed  Mr.  Pitt's 
•Ipectationa. 

'  Ha  docs  Dot  nctnully  nccept  the  resignations  at  once,  for  then  there  n'ould  bo 
vacBDciea  in  the  offices,  and  bnainees  voii]d  be  at  a  standstill. 

■  OoDsUtutioD  Act  Amendmect  Act  1890,  §S  13  and  16.      There  ia  appar- 

ly  no  limit  to  the  aumber  oF  nnsalaried  offices. 
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more  offices.*  The  cUstriliution  13  first  arranged  by  the  pro- 
posed Aliuislera  themselves,  and  then  submitted  to  the  Governor 
for  approval.  Unless  the  list  contains  the  name  of  any  one 
against  wliom  veiy  serious  objections  exist,  or  proposes  a  new 
and  revolutionary  arrangement,  the  Governor  always  adopts  it, 
and  proceeds  to  carry  it  into  effiict  by  appointing  the  persons 
named  to  their  various  offices.*  Immediately  before  this  he 
accepts  the  resignations  of  the  outgoing  Ministers,  which  have 
been  previously  tendered."  He  also  appoints  to  seats  in  the 
Executive  Council  such  members  of  the  new  MinistTy  as  do  not 
already  hold  tliem.*  The  outgoing  Ministers  still  nominally 
hold  seats  in  the  E,Kecutive  Council,  but  they  never  attend  its 
meetings,  and  it  is,  in  fact,  of  the  essence  of  Cabinet  Govern- 
ment that  they  should  not  do  so,  except  on  purely  formal 
occasions.  If  need  be,  they  can  be  dismissed,  but  such  an 
extreme  measure  is,  practically,  never  resorted  to.* 

Now  begins  the  testing  of  the  new  Ministry,  Their  seats 
in  Parliament  being  vacated  by  their  acceptance  of  office,  they 
go  before  their  constituencies,  and,  if  their  opponents  see  a. 
chance,  opposition  candidates  are  nin.  The  residt  of  these 
elections  usually  decides  the  attitude  of  the  Opposition  in 
Parliament.  But  it  may  decline  to  adopt  the  verdict  of  the 
elections,  and  may  succeed  in  seriously  embarrassing  the 
Government,  even  though  the  Ministers  are  returned.  In  such 
a  case,  the  Ministry  may  ask  for  a  dissolution.  The  principle 
which  decides  a  Governor  in  granting  or  refusing  such  a 
request  is  the  probability  of  success  for  the  Ministry  in  the 
event  of  its  being  grantetL  This  of  course  depends  on  many 
circumstances,  the  chief  of  which  is  the  age  of  the  Parliament. 
If  the  Assembly  has  quite  recently  been  electe<l,  there  is,  usually, 
no  claim  for  a  dissolution ;  the  Minbtry  must  resign,  and 
another  must  be  fonued.  If  a  dissolution  is  granted,  the  result 
decides  absolutely  the  fate  of  the  Ministry. 

>  1 21.  <  cr.  t.^.  Om.  GazcUe,  IStb  Feb.  ISSS. 

'  Cf,  ibid,  '  Ibid. 

*  Tbn  power  of  reniorRl  wu  expreosly  coDferml  on  GoTeniac  Sir  Horny 
Darkly  by  ■ign-m>tiual  of  tbe  lOlh  Uarcb  1BS9  (Ori}(ina1  In  Tnuury  BuildiDgi, 
ilcUwanii)).  Aiul  it  wu  pnbliclj'  slated  hy  Sir  Henry  Barbly  in  Iii*  mfngii  to 
Iha  Logtilative  Avcmbly  at  Ilth  Jan.  ISSe,  tbat  it  wu  tbe  intentian  of  tba 
Colonial  OISo«  thai  Eiecuti*e  Cuuiicillon  wbo  bad  lost  th>  confldentre  of  tho  local 
lngi«laturtf  vhoulil  niAgn  {V.  and  P.  (L  A,),  lUh  Jan.  lSSa-9).  See  tha  wbolo 
cad  out  tn  O.  a.,  iseo,  Gtb  and  lltb  Hov. 


THE  EXECUTIVE  COUNCIL 

We    have    tlms   seen    how    the  apparent    hberty   of  the' 
Governor    in  choosing    his  Executive    Council    is  practically 
limited  by  constitutional  machinerj-.      We  liave  now  to  con- 
sider how  the  power  of  the  Executive  Council,  in  disposing  of 
the  other  patronage  of  the  Crown,  is  controlled. 

Briefly,  there  are  two  aspects  of  the  question,  dismissal  and 
appointment  With  regard  to  the  first,  the  power  of  the  ■ 
Cabinet  was  at  oae  time  practically  omnipotent.  Subject  on! 
to  the  odium  which  such  a  course  involved,  a  Cabinet  couldfl 
dismiss  at  a  moment's  notice  almost  the  whole  executive  ( 
the  colony,  from  the  heads  of  departments  down  to  the  tele 
graph  boys.  All  held  their  appointments  during  the  pleaam 
of  the  Crown,  and  the  pleasure  of  the  Crown  meant,  in  such  ■ 
case,  the  pleasure  of  the  Cabinet  As  a  matter  of  fact,  t 
power  of  dismissal  was  at  least  once  in  Victoria  used  as  I 
powerful  weapon  in  a  party  conflict 

But   the   effectiveness   of  the   weapon    has    been   greati 
diminished  by  alterations  recently  introduced.     Appointment! 
and  dismissals  are  still  made  by  the  Executive  Council,  t 
they  must  follow  precisely  defined  rules.     No  appointment  c 
be  made  except  upon  the  request  of  a  permanent  head  of  I 
department  and   upon   the  certificate  of  the   Public    ServiO( 
Board  (a  "  non-political "  body),  which,  in  giving  its  certificate 
names    the    jierson    entitled    to    the    appointment    by   str 
statutory  provisions ;  and  no  official  can  be  dismissed  or  pui 
ished   (save    for   proved    misconduct)   except    by    the    Fuhljj 
Service  Board  with  the  consent  of  the  Executive  Council'     " 
ia  these  rules,  and  the  consequences  which  follow  from  them," 
which  make  the  politics  of  Victoria  so  different  from  those  of 
America.     In    America   the   famous  "  Spoils "   system   makes 
every  official,  down  to  the  how  oar  of  the  pilot's  boat,  a  been 
partisan  and  a  determined  supporter  of  the  Government     He 
knows  that  if  his  party  is  defeated  he  must  lose  his  post,  aud 
he  will  strain  every  nerve  to  prevent  defeat.     In  Victoria  t 
holders  of  official  positions,  at  least  the  younger  members  i 
the   service,   are    largely  indifferent    to  the  rise  and   fall  i 
Govenimeuts.     One  very  obvious  result  of  the  fact  is  t 
party  system  is  dying  a  natuml  death  in  Victoria. 

Before  leaving  the  Executive  Council,  we  may  say 


I'ubiio  StTvice  Act  1 


),  JS32iinrl121. 


or  two  85  to  its  methods  of  doing  business.  We  have  already 
discussed  its  legislative  functions,  we  have  now  to  consider  it 
ia  ita  purely  executive  capacity. 

It  will  have  been  observed  that  the  Executive  Council  has 
an  ideal  and  an  actual  existence.  Ideally,  it  contains  all  the 
persons  who  have  ever  been  appointed  to  it,  except  those 
who  have  died  or  been  deprived  of  their  aeats.^  In  this 
form  the  Executive  Council  never  meets.  It  has  been  sug- 
gested that  it  should  assemble  oa  great  ceremonial  occasions, 
such  as  the  aiTi\-al  of  a  new  Governor,  and  that  its  ranks  should 
be  recruited  from  the  most  distinguished  members  of  the  com- 
munity, irrespective  of  their  political  importance.  This  is  the 
practice  followed  in  England  with  the  Privy  Council,  but  the 
au^estiou  does  not  seem  to  find  much  favour  in  Victoria. 

Even  in  its  active  phase,  however,  that  of  the  existing 
Ministry,  the  Executive  Council  has  two  shapes,  the  formal  and 
the  infonnaL  The  latter,  which  is  usually  spoken  of  as  the 
"  Cabinet,"  is  the  real  core  and  essence  of  the  Government.  In 
its  private  meetings  at  the  Premier's  offices  no  one  is  admitted 
but  the  actual  Ministry  of  the  day,  no  records  of  the  meetings 
transpire,  and  no  official  notice  is  ever  taken  of  the  proceedings. 
(This  was  the  type  of  meeting  so  distasteful  to  the  English 
patriots  of  the  seventeenth  and  eighteenth  centuries,  the  meet- 
ing stigmatised  as  "  Junto  "  and  "  Cabal,"  but  which  has  proved 
so  necessary  that  it  has  become  the  pivot  of  the  Imperial  sys- 
tem of  government)  The  former  is  the  "Executive  Council" 
proper,  presided  over  by  the  Governor,  and  attended  by  the 
clerk,  who  keeps  a  formal  record  of  its  proceedings.  Though 
strangers  are  not  admitted,  the  records  of  its  deliberations  are 
frequently  published,  with  the  names  of  its  members  prefixed.' 
Here  the  decisions  of  tlie  Cabinet  are  put  into  official  form, 
appointments  confirmed,  resignations  accepted,  proceedings 
ordered,  and  notices  published.  It  is  the  fonual  organ  of  the 
executive  of  the  colony. 

■  Tlicrc  irsre,  at  tlie  clow  of  the  yMr  18S9,  74  raeinbera  (Flliie  Book  for 
1886).  Tlie  Kppointiii«nt<  t«  the  Exccotjvo  Council  nuke  the  tenim  of  SMti 
dopsMiliut  on  Uiv  occujiaiit'i  nsidanou  in  Ui>  eolony.  Appueutly,  howerer,  tbU 
coDilUloii  U  not  ii]»ul»d  on  excopt  in  tba  om«  of  sutivn  Ufnilwri. 

■  Of.  e.g.  Oar.  QaulU,  IBth  Feli.  1880,  for  numeroiu  oiiinpl«s.  Aa  btfnr* 
t>iHIit«d  ont,  th«  iniliriduiil  tuunea  of  mBmben  pn«ot,  and  not  the  title*  of  tlioir 
oQlcn,  ara  uow  pubiEihwl. 
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It  is  hoped  that  the  foregoing  sketch  has  made  clear  the 
true  position  of  the  Cabinet  in  the  modem  English  system, 
for  it  is  emphatically  an  English  system,  of  politics.  The 
Cabinet,  composed  almost  entirely  of  the  highest  officials  in  the 
administration,^  wields  the  whole  executive  force  of  the  com- 
mimity.  Being  also  composed  of  parliamentary  leaders,  it 
controls  the  bent  of  legislation.  No  new  departure  in  financial 
or  other  policy  can  take  place  without  its  sanction.  It  is,  as 
nearly  as  possible,  the  sovereign  power  of  the  community. 

On  the  other  hand,  its  tenure  of  office  is  uncertain.  It 
lives  on  the  popular  credit,  and  can  be  got  rid  of  by  a  change 
of  popular  feeling.  This  change  usually  manifests  itself  through 
Parliament,  but  the  Cabinet,  should  it  be  disposed  to  take  the 
risk,  may  appeal  from  Parliament  to  the  constituencies.  If 
the  verdict  of  the  constituencies  be  against  it,  it  must  retire 
from  administration  and  legislation  alike.  There  is  no  further 
appeal. 

^  There  is  no  legal  objection  to  the  appointment  of  non-official  members,  and, 
as  a  matter  of  fact,  one  or  two  are  usnaUy  appointed  by  each  government  (cf. 
0(n,  GkizeUe,  5th  Nov.  1889,  Mr.  Stoart  and  Mr.  Peacock).  The  practice  is  open 
to  abuse. 


Altiiodgh  there  appears  to  be  no  statutory  authority  on  the 
subject,  a  "  Eesponsible  Minister  "  may  be  defined  as  a  Crown 
ofBcial  who  is  eligible  for  a  seat  in  Parliament.'  Owing  to  the 
very  peculiar  wording  of  the  Officials  in  Parliament  Act  1883' 
(adopted  into  the  Constitution  Act  Amendment  Act  1890), 
it  is  diSicult  to  state  exactly  the  law  on  the  subject,  but  it  is 
submitted  that  the  following  ia  an  accurate  summary  of  its 
provisions. 

The  Governor  may  appoint  any  number  of  persons,  not 
exceeding  ten,  to  offices  of  profit  under  the  Crown,  and  these 
persons,  notwithstanding  tlie  general  rule  whicti  disqualifies 
Crown  officials  from  sitting  in  Parliament,  may  be  elected  to 
either  House.  But  they  must  be  "  responsible  ministers  of 
the  Crown  and  members  of  the  Rxecutive  Council,  and  "  (t.e. 
presumably  if  bo  many  are  appointed)  "  four  at  least  of  such 
officers  shall  be  meml^ers  of  the  Council  or  Assembly."'  The 
total  amount  available  for  their  salaries  ia  the  annual  sum  of 
£15,500,  of  which  £14,000  was  provided  by  the  Constitution 
Act,*  and  the  remaining  £1500  by  the  Officials  in  Parliament 
Act  1883.''  But  there  is  no  statutory  rule  as  to  the  mode  of 
distribution  of  this  sum,  except  that  the  "  additional  officer 
appointed  under  the  Officials  in  Parliament  Act  1883  "  must 

'  I  ihonld  have  bom  inilintd  M  odd  "and  ia  i  mnmber  of  tlio  EiMiitiv« 
CouBdl,"  Init  u  thn  2d  leettoti  of  ths  OffieUU  in  ParlUmMit  Act  haa  |irovid»d 
th*t  cartAin  panont  sh*!!  b«  "  rtijioiiaible  miuulen  of  tLc  CruwD  and  nicmhen 
of  th*  Exwutirs  Council,"  I  )iT«3uma  tbm  l»  no  ntcetatTy  connection  batwmn 
the  two  idea.  •  47  Vic.  No.  «0. 

'  COMtitOtion  Art  Anicnamont  Act  1890,  |  13.  '  S  <«■  '  9  3- 
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receive  £1300  a  jeai}  Xot  more  than  eight  salaried  officials 
may  sit  at  any  one  time  in  the  L^ialative  Assembly.^  Not 
only  are  the  aalariea  of  those  officials  specially  appropriated  by 
statute,  but,  up  to  the  extent  of  the  £14,000  provided  by  the 
Constitution  Act,  they  must  be  accounted  for  to  the  Imperial 
Treasury.*  Upon  accepting  salaried  office,  a  Responsible  Minister 
vacates  his  seat  in  Parliament,^  but  he  is  re-eligible,  and  a  sub- 
sequent change  from  one  office  to  another  does  not  necessitate 
his  re-election.* 

The  object  of  these  peculiar  provisions  is  undoubtedly  to  secure 
greater  pliability  in  the  distribution  of  offices.  In  theory,  by  the 
constitution  of  Victoria,  the  Cabinet  offices  are  functional  only, 
not  organic.  The  holder  of  one  office  can  do  the  work  usually 
performed  in  another,  and  a  redistribution  of  business  can  be 
made  at  any  time.^  Nevertheless,  owing  to  the  requirements 
of  certain  statutes,  and  the  natural  convenience  attaching  to 
traditional  names,  the  chief  offices  in  the  administration  have 
become  stereotyped,  and  may  be  enumerated  as  follows. 

1.  The  Chief  Secretaby,  whose  office  was,  under  the  old 
system,  when  its  holder  was  known  as  the  "  Colonial  Secre- 
tary," ^  the  official  head  of  the  Ministry,  having  been  specially 
given  precedence  by  Eoyal  Instructions  of  11th  March  1852.^ 
Upon  the  introduction  of  Besponsible  Government,  the  change 
in  the  title  was  made  at  the  wish  of  the  framers  of  the  Con- 

*  47  Vic  No.  280,  §  3.  The  arraogement  daring  the  Gillies-Deakin  govern- 
ment  was  as  follows : — 

Chief  Secretary \  ^^^^^      , 

Treasurer        \ }£2000each 

Attorney-General £1600 

Minister  of  Defence  ....      £1500 

Minister  of  Public  Instruction 

Minister  of  Justice 

Commissioner  of  Trade  and  Customs 

,,         „        Crown  Lands  and  Survey 
Minister  of  Public  Works 
Postmaster-General 

*  Constitution  Act  Amendment  Act  1890,  §  13.  ^  Constitution  Act,  §  46. 

*  Constitution  Act  Amendment  Act  1890,  §  19.  '  §  17. 

'  With  this  object  doubtless  has  been  adopted  also  the  increasing  practice  of 
conferring  statutory  functions  on  **  the  Minister  for  the  time  being  administering 
this  Act." 

'  The  old  title  is  retained  in  the  New  South  Wales  Ministry,  and  it  is  still, 
apparently,  officially  recognised  in  Victoria  (cf.  Acts  Interpretation  Act  1890,  §  6). 

'  Original  in  Treasury  Buildings,  Melbofome. 


V£1400 


CHAP.  XXXI      CHIEF  SECRETARY  AND  TREASURER  279 

stitiition,'  but  the  official  precedence  of  the  Chief  Secretary 
seema  to  have  disappeared  on  the  introduction  of  the  title  of 
"  Premier,"  which,  however,  in  spite  of  the  attempt  of  Mr. 
Berry  to  elevate  it  into  an  office,  remains,  as  in  England, 
merely  a  titular  distinction.  The  head  of  the  Ministry  invari- 
ably fills  the  office  either  of  Treasurer  or  Chief  Secretary. 

Like  the  Home  Secretary  in  England,  the  Chief  Secretary 
comes  in  for  all  Government  work  which  does  not  distinctly 
belong  to  a  special  department,  aa  well  aa  for  duties  specially 
imposed  on  him  by  name.^  In  the  former  capacity  he  usually 
undertakes  the  control  of  the  business  connected  with  the 
machinery  of  the  police  force,  the  inspection  of  factories  and 
shops,  the  maintenance  of  penal  estalilishments  and  gaols,  the 
hospitals  for  the  insane,  the  public  libraries  and  museums,  and 
the  enforcement  of  the  Health  Act'  In  the  latter  he  receives 
and  publishes  the  returns  of  the  Registrar  of  Births,  Deaths, 
and  Marriages,*  the  accounts  of  the  Commissioners  of  Savings 
Banks,"  licenses  places  of  public  amusement,"  and  communicates 
the  remission  of  a  sentence  to  the  judge  who  tried  the  case.' 

2.  The  Treasurer  is  one  of  the  very  few  executive  officials 
of  the  colony  who  have  definite  duties  imposed  on  them  by  the 
constitution.  In  fact  it  may  bo  doubted  whether  the  business 
of  government  could  be  legally  conducted  without  him.  He 
seems  to  combine  in  his  person  the  functions  of  the  Treasury 
and  Exchequer  departments,  which  in  England,  though  long 
united,  have  for  some  time  been  severed.  By  §  46  of 
the  Constitution  Act  the  Treasurer*  is  bound  to  issue  monies 
to  the  extent  of  the  Civil  List  in  discharge  of  warrants  directed 
to  him  by  the  Governor,  and  to  account  for  the  same  to  Her 
Majesty  through  the  Commissioners  of  the  (Imperial)  Treasury, 
■  V.  ami  p.,  1853-1,  ill  SB?.  Tho  alflobl  in  luution  i«  alw  described  in  tbe 
mmo  document  u  "Uid  SecreUry  to  the  OoTernrimnt." 

'  EroQ  in  thcM  cua  hii  fnnctiona  can  be  execnM  bjr  %-aj  Dtbor  B«apoiitibIe 
Miiii«t«r  (AfU  [uteriiratation  Act  1890,  !  fl). 

*  SomDtiiiics  minor  iliitim  in  connection  with  theie  muttcn  are  conrerred  oa 
bSra  b]t  ■tatuts  {e.g.   Police  Regulation  Act  1800,  (  7  ;  OaoU  Act  1890,  9  22;  J 
UUrariiM  Act  ISSO,  j  8).      Since   Navombcr  ISM)  there  haa  boen  a  ■qnntta  1 
MinUtor  of  Haalth.     Cf.  O.  0.,  Gth  Nov.  ISfiO. 

*  BoRistration  of  Births,  Deathih  and  MarrUmm  Act  1690, 1 11. 

*  Savinga  Banks  Act  1S90,  g  48.  ■  Tbcatna  Act  1890,  U  S,  4,  and  6. 
'  Crimea  Act  1690,  g  941. 

'  Thn  Constitution  Act  taid  "Tr«aiai7."  but  tho  miipriut  wu  eorractad  b; 
BO  Vic.  No.  904,  f  2. 
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the  corporate  body  into  which  ihe  great  office  of  Lord  Treasnier 
has  loDg  been  resolved.  By  §  53,  no  port  of  the  revenue 
of  Victoria  arising  from  sources  over  which  the  legislature  has 
control  can  be  made  issuable  except  in  pursuance  of  warrants 
under  the  band  of  the  Governor,  addressed  to  the  Treasurer. 
So  that  although,  under  §  48,  the  office  of  Treasurer  may  be 
aboliflbed,  it  would  hardly  be  posdble  for  the  Government  to 
exercise  this  power  witliout  making  some  substantial  change 
in  the  financial  scheme.  It  is,  of  course,  quite  possible  that 
the  colony  may  some  day  follow  the  Imperial  example,  and  pat 
the  Treasury  in  commission. 

Moreover,  certain  duties  are  imposed  on  the  Treasurer  by 
name,  in  colonial  legislation,  notably  in  the  Audit  Act.  But  the 
best  way  to  form  an  idea  of  his  position  will  be  to  sketch  the 
history  of  a  Government  financial  year.' 

Early  in  the  session  the  Treasurer  moves,  in  the  L^^lative 
Assembly,  resolutions  for  the  appointment  of  two  conunitteea 
of  the  whole  House,  the  Committee  of  Supply,  and  the  Com- 
mittee of  Ways  and  Means.  On  the  occasion  of  the  first 
sitting  of  the  Committee  of  Supply,  the  Treasurer  produces  in 
the  name  of  and  by  message  from  the  Governor,  the  Estimates 
of  the  revenue  and  expenditure  for  the  forthcoming  year, 
together  with  the  recommendations  for  expenditure  and  taxation, 
in  pursuance  of  the  57th  section  of  the  Constitution  Act* 
These  documents  taken  together  form  the  "  Budget,"  and  are 
generally  introduced  by  a  speech  from  the  Treasurer,  in  which 
he  explains  the  financial  policy  of  the  Government,  and  generally 
refers  to  the  results  of  the  previous  year's  finance.  The 
Estimates  may  be  amended  by  any  subsequent  estimates  in  the 
same  session. 

The  Committee  of  Supply  tlien  proceeds  to  consider  the 
Budget,  and  passes  "  votes  "■  or  resolutions,  authorising  the 
making  of  certain  payments.  At  first  these  resolutions  are 
for  lump  sums,  well  within  the  requirements  of  the  various 
items  for  tlie  year  (except  in  the  case  of  items  fixed  by  statute), 
and  are  only  intended  to  cover  a  period  of  about  three  months. 
They  are  reported  to  and  confirmed  by  the  House,  and  are  the 
'  Tho  (>av«runieiit  fiuancial  yoar  ends  on  the  30th  Jano  (AcU  Interpretation 
Act  1800,  g  13). 

'  The  accouiits  for  tlie  previoiu  year  are  Um  iirsMnted  in  [ntrauBiice  or  the 
Audit  Act  {cf,  jxml,  ti>.  382-284). 
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Governiuenl's  authority  for  payments  on  account  To  put  the 
Govcnimeut  in  funds  for  such  expenditure,  the  Committee  of 
Ways  aud  Meana  then  resolves  upon  the  grant  to  Her  Majesty 
of  a  sum  to  cover  the  expenditure  voted  by  the  Committee  of 
Supply  ;  and  the  resolution,  having  been  reported  to  the  House, 
is  embodied  in  a  short  "  Consolidated  Eevenue  Bill,"  and  passed 
through  all  stages  of  legislation,  appearing  finally  as  a  regular 
Act  of  Parliament,  With  tlie  monies  thus  provided,  the  Govern- 
ment makes  payments,  in  manner  hereafter  described,  on  account 
of  the  expenditure  sanctioned  by  the  Committee  of  Supply. 

The  Committee  of  Supply  then  lakes  into  account  the 
detailed  items  for  the  year,  and,  after  examining  them,  votes 
them  individually,  deducting  the  amounts  previously  granted 
on  accoimt.  Aa  progress  is  made,  the  Committee  of  Ways  and 
Means  from  time  to  time  recommends  various  further  grants 
to  meet  the  expenditure  sanctioned,  and  such  recommendations 
ore  incorporated  in  Consolidated  Revenue  Bills  and  carried 
through  all  st^es.  Finally,  the  accounts  for  the  year  are 
passed,  and  included  iu  a  comprehensive  Appropriation  Bill, 
which  also  grants  the  balance  of  the  funds  necessary  to  meet 
the  expenditure  voted.  The  Appropriation  Bill,  like  the  bills 
making  grants  on  account,  is  introduced  on  the  formal  vote  of 
the  Committee  of  Ways  and  Means. 

In  so  far  as  the  grants  made  are  not  already  provided  for 
by  existing  taxation  or  other  sources  of  revenue,  they  liave,  of 
course,  to  be  met  by  legislation.  There  is  no  general  taxation 
Act,  but  duties  are  imposed  by  various  statutes  upon  the  im- 
portation of  goods,  the  succession  to  the  estates  of  deceased 
persons,  or  titlier  objects,  according  to  the  policy  of  the  day. 
With  regard  to  Customs  duties,  the  legislature  of  Victoria 
adopts  one  rather  stringent  precaution,  making  the  Act3 
retrospective,  so  aa  to  include  all  importations  conducted  since 
the  proposal  of  the  measure.'  Between  the  announcement 
and  the  enacuucut  of  the  measure,  evasion  of  the  Act  is  pro- 
Iiibited  by  Oustoma  Regulations,  which  are  made  by  the  Com- 
missioner iif  Customs  in  pursuance  of  a  resolution  of  the 
Assembly,'  and  which  practically  enforce  collection  of  the  new 


'  Thtu  tlw  DuUu  of  Cmtomi  Act  1S89  lu  mc 
Jnlj,  Uuragti  it  v»  not  puwd  tdll  4tb  Kavnubor. 
«  S.g.  V.  aud  ;•.  (L.  K.\  80th  Juiy  I&81». 
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duties  at  once,  subject  to  return  if  the  legislature  alteis  them 
in  their  p^Lssage  through  the  houses.^ 

So  much  for  the  way  in  which  revenue  and  expenditure 
are  voted.  Xow  ^e  must  consider  how  thev  are  actually 
collected  and  distributed. 

When  the  office  of  Auditor-General  was  abolished  in  the 
vear  IS 57,  a  new  svstem  under  the  control  of  Commissioners 
was  introduced-*  The  new  scheme  was  i:self  remc-ielled  in 
1S59,  bu:  the  Commissioners  were  continued.*  and  in  outline 
the  scheme  is  now  as  follows. 

The  Commissi'i'ners  of  Audit,  whi>se  salaries  ;\re  permanently 
char^l  upjn  the  revenue,  are  appointed  ly  ih-e  Governor  in 
CoTincil,  and  canno:  be  removed  excep:  up<a  AJ.iresses  of  feth 
Houses  in  the  same  session,  or  of  the  LegisLirlve  Assembly  in 
two  successive  sessions.*  Thev  mav,  however,  ce  temtvrarilv 
sus^i'^ni'i'.l  bv  the  sji-vemor  in  council-  Thev  cannot  be 
memr^ers  of  lorliament  or  of  the  Executive  Council' 

Monies  payable  :o  the  Cons«3lida:ed  Fv^d '  are  in  the  £rst 
instiince  received  by  "  Collectors  of  Inipi^r'srs "  sranoned  ar 
^•arlius  plices  rhriuirhou:  the  colonv/  and  bv  :heni  raid  over 
to  "  Ecireivers  of  Revenue  "  in  such  places  as  :he  G:  vemor  in 
Co-.incil  shjil  'iirec:.  and  a:  s-ich  intervals  as  niAv  :*?  r rescribed 
bv  :he  Trva-surer.'  The  CiUector,  in  haniin^  over  the  niinies 
to  the  Eoieiver.  r-imishes  him  with  a  detiiiletl  s:a:enien:  of  the 
items  of  which  :hey  are  cn-mpi'sel.  and  sen-is  each  nicnth  a 
return  cf  his  receipts  to  the  Commissioners  of  Au-iit.""  The 
Eei:*iver  -iis^ihar^es  the  C?lIec:ors  of  their  Tiyment,  pays 
the  amounts  -iiilv  in:o  a  lank  :o  the  cre^iit  cf  "The  Public 
Accotm:,"  and  fi-rwiris  «iiily  statements  -rf  the  sv.ms  s»?  paid 
in,  t«>:^?ther  with  dnilicate  tanker's  rec-irts.  t:  the  Treiisurer.*^ 
Sums  receive*!  bv  r-u'olic  o^ciiils  f:r  triv.ite  rersrns  are  simi- 
larly  paid  into  the  bank,  the  intere.st  A-.-cnes  :.;■  the  Ccnsc-li- 

^  F:r  «T:i-:z:t*  IS  v.  t--*  7r:«:ess  i. :•:-■»  irrii.-:':.  .:.  ^o   •::.  >  :*. i  *■-.?. 

1019,  ::+3,  izi  ::c:3 :  r.  znd  ?.  l  a.  .  :?f.-. ;:.  4:.  r^.  ?:.  s?.  ::j.  :£S-t3«5. 

l-X  Ti-.--.^r    n- '.    .'.-.■%    .-,--.-..-. r    ;;.-,rf  .■:.-■;     .-,.:.-     .-■•7     .-•:-_■■";    -•'S'     >*i.l    -i?     ■'•;t 

2H  3i«:]';*.  3li  =v.. :  Hiz.?ari,  ttj.  jc-jrii.  -.  --.  Sit:  ".7.  '  -'^ij*  izi 
Xazj."  -::.  -  il  Vi^.  y  .  -i.  '  —  Vi.-.  y-.  5^. 

4    1-,?:-   1  »•  •  S'V     13  J  5  :    i  i  J   *  • 

•re  ro  !:<  pai-i  in:.:  1  yy.TLx:ilyzi^L  Yzz^L     Cr.  iJc  Fu*?::.'  il:=:«  A::  I?*:.  |  3L 
•  ATX'iis  Ajt  I?W.  «  13.  *  ^  ti  15. 

»  Audit  Aut:  ISM,  |S  H.  il.  ^  ^  ir.  I,i.  ■:•?. 
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ilated  Fiiod,  and,  if  tlie  sums  are  Dot  claimed  tor  three  months, 
they  are  paid  into  a  "  Tnist  Fiind "  account   kept   in   the    , 
Treasury.'     After  six  further  years'  uon-claim,  provided  that 
the  persons  entitled  are  not  under  disability,  the  sums  become 
part  of  tile  Consolidated  Kevenue.* 

The  expenditure  of  public  monies  is  effected  through 
"  PajTiiaaters  "  in  the  following  way.  The  Treasurer  estimates 
the  amount  which  will  be  payable  out  of  each  local  account 
during  the  ensuing  montli,  and  prepares  a  warrant  in  official 
form  which  he  signs  and  transmits  to  the  Commissioners  of 
Audit*  The  latter  examine  the  warrant,  to  see  that  the 
monies  upon  wliich  it  proposes  to  draw  are  "  legally  available  " 
for  the  purposes  to  which  it  is  proposed  to  devote  them,  and, 
if  it  is  satisfactory,  two  of  them  countersign  and  return  it  to 
the  treasurer,  who  submits  it  for  the  signature  of  the  Governor.* 
Upon  securing  this  final  attestation,  the  warrant  is  filed  in  the 
Treasury,  and  becomes  the  official  authority  for  the  payment  of 
the  money.'  The  Treasurer,  by  order  in  writing,  directs  that 
the  chei^ues  of  certain  Paymasters  named  shall  be  honoured  at 
any  bank  at  which  the  Public  Account  is  kept,  but  even  this 
document  must  be  countersigned  by  a  Commissioner  of  Audit 
before  the  bank  is  entitled  to  act  upon  it"  The  Paj-master, 
finally,  must  only  pay  such  claims  as  are  transmitted  to  him 
by  the  Treasurer.' 

In  making  this  distribution  of  public  monies,  the  executive 
is  nnly  entitled  to  depart  to  a  very  limited  extent  from  the 
appropriation  made  by  the  legislature.  It  may  make  up  the 
deficiency  in  any  one  item  in  a  "subdivision  of  the  annual 
supplies"*  by  transferring  to  it  any  surplus  from  another  item 
in  the  same  flubdivision,  provided  that  the  subdivision  is  not 
expressly  stated  to  be  "  inalterable."  But  such  alteration  can 
only  be  effected  by  Onlcr,  not  by  warrant,  and  may  not  be 
employed  to  increase  any  salary  or  wages  fixed  by  law.*  And 
the  sums  appropriated  ciui  oidy  be  expended  within  the 
financial  year  fi-r  which  the  appropriation  was  made."' 

Further  precautions  are  taken,  by  provisions  which  com- 
pel bonkers   with  whom  public  monies  are  deposited  to  send 
'  Audit  Acl  lS80,SJi3,  21.  •|26.  »  8  23. 

•  Audit  Act  18M,  8  29.  •  H  2S,  30.  '  !  80.  '  j  31. 

•  /.*,  {prtMiitnahly)  in  Uio  Sch«diiU  W  tlio  Apprapriation  Act, 

•  Andil  Act  1880.  g  82.  »  5  33^ 
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daily,  to  the  Commissioners  of  Audit  and  Treoaurer  i-espectively, 
a  statement,  known  as  "  The  Bank  Sheet,"  showing  the  position 
of  the  Public  Account  at  the  bank,'  and  which  direct  the 
Treasurer  to  forward  daily  to  the  Conimisaionera  of  Audit  a 
"  Cash  Sheet "  showing  the  amounts  of  the  statements,  accounts, 
and  receipts  forwarded  to  him  by  the  Keceivers  and  Paymasters.' 
From  all  these  documents  the  Treasurer  prepares  a  quarterly 
statement  of  receipts  and  expenditure,  which  is  published  in 
the  GovernTnent  Gazette,  and  an  annual  statement  of  the  Con- 
solidated and  Trust  funds,  whicli,  when  audited  by  the  Com- 
missioners, is  transmitted  to  t!ie  Legislative  Assembly."  Of 
late  years  it  has  become  tlie  custom  for  the  Premier  of  the 
colony  to  occupy  the  office  of  Treasurer. 

3,  The    Attorney -General     acts    in     several    distinct 


o.  Ab  Legal  Repreuntative  of  the  Crmcn,  lie  conducts  all  proceea  in 
which  the  Crown  appears  as  el  party,  A  striking  example  of  this 
capacity  is  to  be  found  in  §  368  of  tlie  Crimes  Act  1B90,  whicli 
authorises  the  Attorney- General  to  moke  presentment  of  any  person 
for  any  indictable  offence,  and  in  the  391st  section  oF  the  same 
statute,  whicli  empowers  him,  iti  the  case  of  any  person  Imprisoned 
under  committal  for  trial  on  a  charge  of  felony  or  inisdemeanour, 
to  grant  a  certificate  of  nolle  prosequi  addressed  to  a  judge  or  the 
judges  of  the  Supreme  Court,  whereupon  the  prisoner'a  immediate 
release  must  be  ordered. 

h.  As  Legal  AdvUer  of  the  Govermnent,  the  Attorney- General  isboimd  to 
furnish,  when  called  upon  by  the  Qovemor,  a  written  opinion  with 
regard  to  any  legal  question  which  may  arise  in  tlie  conduct  of 
the  executive,  such  as,  for  example,  whether  the  provisions  of  a 
certain  statute  have  been  complied  with  by  a  government  depart- 
ment,  whether  a  certain  contemplated  course  is  constitutional,  or 
whether  certain  alleged  offenders  have  brought  themselves  within 
the  limits  of  the  law.  In  the  tUfiicult  and  important  matter  of 
death  sentences,  it  would  seem  that  it  is  the  function  of  tlie 
attoraey-genei'al  to  request  the  judge  who  tried  the  case  to  forward 
his  notes  of  the  trial  to  the  executive,  and  to  advise  the  Qovem- 
ment  upon  the  course  to  be  adopted.  Information  as  to  the 
actual  conduct  of  the  trial  is  fumisiied  by  the  judge,  while  the 
final  decision  on  the  matter  rests  with  the  Governor,  and  is  coca- 
municatud  to  the  judge  by  the  Chief  Secretary.* 

e.  As  AdminiMratar  of  tJu  Ltgal  Departmenl,  the  Attorney-General 
is  the  head  of  the  legal  staff  of  the  Government.     Under  his 


'  Audit  Act  1890,  g  3i.  =  g  35. 

'  The  position  of  tho  Governor,  with  regard  to  dcath- 

r,  be  said  to  lie  free  from  doubt. 


'  S«  48-S2. 


auperviaion  are  the  Crown  Solicitor,  and  the  Piihiic  Prosecutors, 
tb«  variouB  officiala  of  the  Land  Transfer  Office,  and  the  sheriffs. 
The  publication  of  official  legal  dotunients  is  also  in  his  charjje, 
and  ho  is  deemed  accountable  to  Parliament  for  the  working  of  the 
1^1  machinery  of  the  state. 
fidi  As  AdjadieatOT,  the  Attorney-General  also  acts  in  certain  special 
cases,  as,  for  eiample,  in  the  case  of  dispalcs  between  the  Post- 
master-General, and  any  depositor  in  the  Post-Office  Savings 
Bank,'  and  where,  under  the  Insolvency  Act  1890,  he  orders 
payment  of  the  costs  of  a  trustee  or  assignee  out  of  the  "Insolv- 
ency Snitoirf  Fund."  '  In  these  case*  he  appears  to  act  rather 
as  a  judicial  than  an  executive  official 

4.  TiiE  Commissioner  op  Crow.s-  Lands  and  Sckvey,  who 
has  succeeded  to  the  old  office  of  Surveyor-General,"  and  who 
takes  over  the  duties  of  that  office.  To  him  belongs  in  effect 
the  administration  of  the  unalienated  lands  of  the  Crown.  In 
his  duties  are  included  the  survey,  sale,  and  management  of 
the  public  domain,  and  the  carrying  out  of  the  legislation 
enacted  with  respect  to  it.  We  have  seen  that,  in  the  early 
days  of  the  colony,  no  subject  was  more  sure  to  excite  puhHc 
interest  than  the  matter  of  Crown  lands.  All  alike  were 
interested  in  their  distribution,  and  the  desire  to  obtain  com- 
plete control  over  them  was  one  of  the  strongest  elements  in 
local  feeling.  It  becomes  almost  essential  therefore  to  notice,  in 
outlino,  the  developement  of  the  policy  of  Kesponsible  Govern- 
ment on  the  subject. 

In  the  year  1857  the  functions  of  both  the  Sur\'eyor- 
General  and  the  Commissioner  of  Public  Works  were  transferred 
to  the  now  department  of  the  Board  of  Land  and  Works  created 
by  statute.*  The  Board  was  to  consist  of  not  less  than  three  nor 
more  than  five  members,  of  whom  one.the  "President  of  the  Board 
of  Land  and  Works,"  was  to  be  a  liesponsible  Minister,  but  all 
the  others  were  to  be  pennanent  officials,  incapable  of  sitting 
in  Parliament.*  To  tliis  Ixnly  were  olso  transferred  the  func- 
tions of  the  Central  Road  Board."  The  object  of  this  scheme 
woa.  clearly,  to  abolish  the  offices  of  Surveyor-General  and 
Commissiiiner  of  Public  Works,  and  to  place  the  whole  admini- 
stration   of  Ci-own    lands,    together   with    the   creation    and 

'  Posl  Oaica  Act  18B0,  j  8*.  '  Iniolccuoy  Act,  g  127. 

■  Tlie  JKwt  of  Sur*eyoT-G(in«nil  bu  bcon  reconstitiitBd  w  ■  non-political 
offlcB.  '  21  Vic,  No.  31. 

'  8  1.  By  the  21  Vie.  c,  58  provision  wm  lakie  for  tlia  »]ipointniBnt  of  a 
Vic«-PnidJ«nt.  *  i  0. 
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management  of  public  works,  in  the  hands  of  a  single  Bespon- 
sible  minister,  the  President  of  the  Board  of  Land  and  Works.^ 
But  this  part  of  the  plan  seems  to  have  fallen  through  ver}- 
quickly.  The  Surveyor-Greneral  reappeared  as  the  Commissioner 
of  Crown  Lands  and  Survey  in  December  1858,  simultaneously 
with  the  reappearance  of  the  Commissioner  of  Public  Works.^ 
The  office  of  President  of  the  Board  of  Land  and  Works  was 
undertaken  by  the  Conmussionef  of  Crown  Lands  and  Survey, 
a  practice  which  has  since  been  usually  followed.  In  the  year 
1862,  after  the  creation  of  the  new  office  of  Commissioner  of 
Bailways  and  Boads,  the  Governor  in  Council  was  empowered 
to  appoint  one  or  two  Besponsible  Ministers  to  be  vice-presidents 
of  the  Board,*  and  the  practice  was  for  some  time  to  confer  the 
vice-presidencies  on  the  Conmiissioner  of  Public  Works  and  the 
Minister  of  Bailways.  But  latterly  they  have  been  held  as  imsal- 
aried  offices  by  members  of  the  Cabinet  holding  no  other  posts. 

Meanwhile,  the  policy  with  respect  to  the  alienation  of 
Crown  lands  had  been  embodied  in  a  statute  of  the  year  1860, 
which  has  been  completely  remodelled  on  three  later  occasions. 

The  Act  of  1860,  after  providing  for  special  reserves  of 
lands  for  public  purposes,  and  also  of  water  frontage  and 
mineral  lands,  divides  the  saleable  Crown  lands  of  the  colony 
into  two  great  classes  of  "  country  "  and  "  special"  lands.*  The 
former  are  thrown  open  to  sale  by  selection,  after  Government 
survey,  in  "allotments"  of  from  80  to  640  acres,  each  being 
divided  into  two  equal  "  subdivisions."  For  these  subdivisions 
private  applications  may  be  received,  accompanied  by  a  deposit 
of  £1  an  acre,  and  if  before  a  fixed  day  there  is  only  one 
applicant  for  an  allotment,  he  is  to  be  deemed  the  purchaser 
of  it  in  fee-simple  at  his  deposit  price  of  £1  an  acre.  If  there 
are  more  applicants  than  one,  the  subdivision  is  put  up  to 
auction,  but  only  the  applicants  are  allowed  to  bid.  The 
successful  bidder  is  to  be  allowed  to  purchase  the  other  sub- 
division of  his  allotment  at  the  same  price  as  he  pays  for  the 
first,  or  to  rent  it,  at  his  option,  at  the  rate  of  one  shilling  an 
acre,  for  a  term  specified  in  the  proclamation  throwing  the 
land  open  for  selection.     A  lessee  is  to  have  no  compensation 

^  This  was  the  practice  adopted  in  the  Haines  Ministry  of  1857-8. 

^  Q.O.,  21st  Dec.  1858. 

*  25  Vic.  No.  62,  §  5,  continued  by  29  Vic  No.  289,  §  6. 

«  24  Vic  No.  117,  »  2,  9,  12. 


CHAP.  XXXI  LAND  ACTS  OF  i860  AND   1861  287 

for  improvoments  on  hia  renUsd  subdivision,  but  he  is  to  be 
entitled  to  purchase  the  fee-simple  at  any  time  during  hia 
term,  upon  payment  of  a  sum  equal  to  the  purchase-money 
of  his  purcliased  8uhdi\ision.  If  there  are  applicants  for 
both  subdivisions  of  a  section,  they  compete  together  at 
the  auction,  and  the  highest  bidder  is  entitled  to  claim  his 
choice  of  one.  and  to  purchase  or  i-ent  the  other  without 
competition.  But  no  selector  is  to  obtain  more  than  640 
acres  of  land,  leased  or  purchased,  within  a  year,  except  in  the 
case  of  lauds  which  have  been  open  for  sale  twelve  months. 
An  important  section  provides  that  country  lands  are  to  be 
proclaimed  open  for  selection  in  districts,  not  in  isolated 
allotments.  Moreover,  when  one-fourth  of  the  lands  opened 
by  a  proclamation  have  been  selected  under  tliis  process,  the 
purchasers  may  use  the  unsold  allotments  as  "  farmers' 
commons"  for  pasturage  purposes,' 

"  Sjtecifll "  lands,  i.e.  lands  within  certain  named  distances 
of  towns,  villages,  sea-coasts,  railways,  and  rivers,  are  to  be 
sold  by  quartei-ly  auction  sales,  at  an  upset  price  which  is 
never  to  be  less  than  £1  an  acre  for  the  fee-siiuple,  and  may 
be  raised  by  the  Governor  in  Council  previous  to  a  sala  The 
value  of  existing  improvements  is  to  be  added  to  the  upset 
price,  and  purchasers  are  not,  without  permission  of  the  Board 
of  Land  and  Works,  to  interfere  with  existing  races,  dams,  or 
reservoirs.'  Mining  leases  may  be  granted  for  thirty  years, 
and  licences,  for  one  year,  for  any  purpose  except  the  working 
of  gold,'  and  "  Town  Commons,"  for  the  use  of  the  inhabitants 
of  towns,  may  be  proclaimed.* 

The  scheme  of  I860  was  substantially  altered  by  the 
"Land  Act  1862,"'"  which  provides  that  leu  million  acres  of 
Crown  land  shall  Ije  at  once  set  aside  for  proclamation  in 
agricultural  areas,  two  millions  to  be  kept  constantly  open  for 
selection."  The  competitive  clauses  of  the  Act  of  18G0  are 
replaced  by  proviaiona  wliich  give  the  exclusive  right  of  pur- 
chase to  the  first  selector,'  and  the  minimum  size  of  an  allot- 
ment is  reduced  to  40  acres."  In  other  respects  the  methods 
of  application  and  allotiucnt  are  continued,  except  that  the  term 

'  W  Vic.  No.  117,  SI  H-47.  '  M  Vic  No.  117,  «  *8  M. 

■  M  OS  ■nil  fi3.     Tbo  gold  Qd<U  won  Uion  rvgulatod  liy  ttio  21  Via.  No.  32. 

•  S  ae.  '  25  Vio,  No.  US.  •  8S  Via.  No.  I(S,  %  U. 
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I  a  lesse  of  ooe  subdivision  may  be  granteil  on  the 
pnrcbase  of  the  other  is  fixed  at  dght  years,  and  the  rent  at 
half-a-crown  an  acre.'  The  holdere  of  Itceoces  nnder  the  foriDer 
Act  are  to  have  a  pre-emptive  claim  to  purchase  the  subdivision 
occapied  by  them  onder  the  iiceoce.*  An  important  section  ' 
provides  that  every  selector  is  within  one  year  to  cultivate  one 
acre  out  of  every  ten  of  his  allotment,  or  to  erect  a  dwelling, 
or  a  substantial  fence  upon  the  allotment.  All  lands  not 
comprised  in  the  agricultural  reser\-e  are  to  be  open  for  sale 
by  public  auction  at  the  minimum  upset  price  of  £1  au  acre.* 

After  authorising  the  granting  of  short  leases  for  ^-arions 
industrial  purposes,  and  making  elaborate  provisions  for  the 
proclamations  of  commons,  the  Act  of  1862  proceeds  to  deal 
with  the  subject  of  squatting.  The  existing  sj*stem  of  licence 
fees  and  assessment  on  stock  is  abolished,  in  favour  of  a  system 
of  rent,  assessed  on  the  capabilities  of  runs  at  the  rate  of  eight- 
pence  a  head  for  sheep  and  two  shillings  a  head  for  cattle.*  Ko 
licence  is,  in  the  future,  U)  protect  any  run  from  sale  or  proclama- 
tion as  a  common,"  and  henceforth  new  runs  are  to  be  disposed 
of  by  auction,  none  being  created  of  greater  carrjing  capacity 
than  5000  sheep  or  1250  cattle.^  The  licensee  of  a  run  is  not 
to  cultivate  any  more  laud  than  will  be  sufficient  for  the  supply 
of  his  own  family  and  establishment,  but  he  may  transfer  his 
interest  in  a  run  or  part  of  it,  and  on  ejectment  he  may  recover 
modified  compensation  for  improvements  effected  by  him  with 
the  consent  of  the  Board  of  Land  and  Works,  or  be  allowed  to 
purchase  the  land  on  which  they  are  made  (not  exceeding  320 
acres)  at  the  atatutoi^-  minimum  of  jEl  an  acre.*  The  Act  also 
provides  that  one-fourth  of  the  total  Lajid  revenue  shall  be  de- 
voted to  the  assistance  of  emigration  from  the  United  Kingdom.^ 

The  Act  of  1862  was  only  intended  to  operate  until  the 
close  of  the  year  1870,'"  but  before  its  expiry  its  provisions 
were  substantially  modified  by  the  "Amending  Land  Act 
1865,""  The  latter  statute  abolLshes  the  gec^rapbicnl  reserve 
of  the  Act  of  1 8(12,  authorises"  the  proclamation  of  new  counties, 
and  merely  empowers  the  Government  to  proclaim  agricultural 
areas  when  surveyed,  and  to  throw  them  open  for  selection." 


25  Vic.  No.  H6.  !  82.       '  B  »*- 

•  «  SB.          *  i  39. 
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For  the  future,  however,  selectors  are  only  to  be  entitled  to 
soven-year  leases  of  their  allotments,  at  rents  of  two  Bhillings 
au  acre,  until  lliey  have  resided  upon  them  for  three  years,  and 
have  made  improvements  of  the  value  of  XI  an  acre.  They 
are  then  to  be  entitled  to  purchase  the  fee-simple  at  the  fixed 
price  of  £1  an  acxe."  Ko  selector  is  to  obtain  more  than  G40 
acres  of  agricultural  land.''  If  he  pleases,  at  the  end  of  his 
three  years,  the  selector  may  require  the  Government  to  put 
up  his  land  to  auction  at  the  reserve  of  £1  an  acre  plus  the 
value  of  his  improvementa,  and  to  have  the  value  of  his  improve- 
ments repaid  out  of  the  purchase  money.'  The  selector  may 
not  part  with  bis  interest  imtil  three  years  from  the  commence- 
ment of  his  term.' 

All  lands  not  included  in  agricultural  areas  (as  well  as 
those  ^e3er^■ed  for  townships  in  ayricultural  areas)  are  by  the 
Act  of  1865  authorised  to  be  sold  by  auction."  Increased 
provisions  are  made  for  commons,  and  for  leases  for  industrial 
purposes."  The  rules  on  the  subject  of  sciuatliug  are  also 
slightly  amended.^ 

The  whole  subject  was  receded  by  "The  Land  Act  1869," 
which  provided  for  the  acquisition  of  the  fee-simple  of  Crown 
laud  in  two  ways,  viz.  by  occupation  and  improvement,  followed 
by  grant,  and  by  immediate  purchase.  With  regard  to  the 
former  process,  the  intending  purchaser  is  to  be  entitled  to 
apply  to  a  Land  officer  for  licence  to  occupy  any  land  not  ex- 
ceeding 320  acres  and  not  being  within  the  limits  of  a  city, 
town,  or  borough,  for  a  period  of  three  years,  at  a  fee  of 
two  shillings  an  acre  for  each  year.*  If  the  licensee  resides 
on  his  allotment  for  at  least  two  years  and  a  half,  and, 
within  the  three  years,  effects  substantial  improvements  of  tlie 
value  of  £1  an  acre,  he  is  to  be  tlien  entitled  either  to  a  grant 
of  his  allotment  uix>u  payment  of  fourteen  shillings  an  acre, 
or  a  lease  for  a  further  period  of  sc^-en  years  at  an  annual  rent 
of  two  shillings  an  acre,  with  a  right  to  purchase  the  fee-simple 
at  any  time  upon  payment  of  the  difference  between  the  total 
amotuit  of  Ilia  rent  paid  sinL^e  the  commencement  of  the  lease 
and  the  statutory  price  of  £1  an  acre.'  The  interest  of  the 
licensee  is  not  saleable,  nor  even  descendible."' 


"  M  Vio.  No.  387,  8  H- 
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In  th^  c&iK;  of  tbe  iz&zz2£di&&e  poichaae,  the  l&nds  a^re  p~i 
np  t/>  &ar;t:.OTi  &.t  the  orth'yioi  minimTiia  reserre  Ezi  itere  is 
&  lirr-h  of  200,000  atres  on  the  sales  of  Ctoitl.  land  dcHng 
aiiT  oT*^  vfAr,  and  a  aran  of  £200,000  a  year,  arising  from  the 
<ak  OT  all^r^tioii  of  Crown  lands  under  the  Act,  is  to  be  appro- 
priat^i  lOTrard'i  the  conatroctiiMi  of  railwars  or  the  eitinguish- 
xiiHiit  of  ni\w^y  debentures.' 

In  tlie  Act  of  1869  the  jowera  of  the  Government  with 
re$^ard  to  the  proclamation  of  commons  are  greatlv  simplified 
lijr  the  aV/lition  of  the  vsaiaas  distinct  classes  of  commons 
Ijefore  exurting,  and  the  conferring  of  general  authority  on  the 
mhj^it}  The  provisions  on  the  subject  of  squatting  are 
mainly  c^^n tinned,  except  that  no  claim  for  compensation  for 
impnivementD  In  to  be  recognised  after  the  Slst  December 
1870.*  On  the  other  hand,  the  pre-emptive  right  to  the 
homestead  h  to  Ix;  continued.* 

Tlic  sclieme  of  the  Act  of  1869,  with  its  various  amend- 
ment<j,''  wa«  in  the  year  1884*  replaced  by  another  scheme, 
which,  with  its  amendments  and  the  ^lallee  scheme  of  1883,* 
has  iK.'cn  inc^>qKirated  into  the  consolidated  Land  Act  1890. 
Ky  this  Act  the  unalienated!  lands  of  the  Crown  in  the  colony 
are  HrrAuy^cA  in  eight  classes,  each  having  its  own  special 
rf:f^]niifmH.  Tlie  names  of  these  classes  and  their  respective 
area.s  are  Tf/'/yrdfA  in  maps  sealed  with  the  seal  of  the  Board 
of  I-and  and  Works,  and  deposited  with  the  Clerk  of  the  Parlia- 
ments.*    They  niay  Ije  enumerated  as  follows. 

a.  PmU/raL  laruU,  which  are  to  be  divided  into  allotments, 
varying  in  ('^\m:ity  from  1000  to  4000  sheep,  or  from  150 
U)  500  head  of  cattle.^  These  allotments  may  be  leased  for 
any  f>erio^l  which  will  expire  before  the  30th  December  1898, 
but  the  f«j-siniple  may  not  be  sold.^®  The  lease  is  granted  to 
the  first  applicant,"  provided  that  he  is  not  already  tenant  of 
an  allotment"     The  annual  rent  to  be  reserved  upon  the  lease 

'  83  Vic  No.  360,  %%  34-43.  =  §§  57-62.  »  §  80.  *  §  79. 

^  K.fj.  39  Vic.  No.  615  (which  raised  the  rental  of  8<|uatting  runs  to  one  shil- 
ling A  heiul  for  vAiwy  and  five  shillings  a  head  for  cattle),  42  Vic.  No.  634  (which 
increased  the  tenn  and  decreased  the  rent  of  the  allotment  licenses),  43  Vic.  No. 
653,  44  Vic.  No.  681.  •  By  the  48  Vic.  No.  812. 

7  47  Vic.  No.  766,  48  Vic.  No.  795,  49  Vic.  No.  875,  53  Vic.  No.  1040. 

**  Land  Act  1890,  §  6.  There  is,  however,  really  a  ninth  class  of  lands  de- 
•crilMMi  as  lieing  within  the  '<31allee  Country  "  (§  145). 

•  1 19.  *'  g§  20,  21.  "  §  22.  "  §  21. 


is  to  be  at  the  rate  of  one  shilling  a  head  for  sheep  and  five 
shillings  a  head  for  cattle,  according  to  tlie  carrying  capacity 
of  the  run,  with  a  maximum  estimate  of  10  acres  to  a  sheep  or 
5  0  to  each  head  of  cattle.' 

The  interest  of  the  lessee  is  not  transferable  without  the 
consent  of  the  Board  of  Land  and  Works,  he  must  within  three 
years  destroy  all  the  vermin  *  upon  his  land,  and  keep  it  free 
from  vermin  and  spreading  weeds,  and  he  must  not  destroy 
timber  without  Government  permission."  The  Government 
reserves  the  right  of  resuming  any  part  of  his  land  for  public 
purposes,  and  of  granting  working  licences  for  industrial  pur- 
poses to  strangers.*  The  Crowu  may  also  resume  the  land 
without  special  object  upon  giving  three  years'  notice,  and 
upon  payment  for  improvements  made  before  the  notice.' 
Moreover,  on  the  expiry  of  his  term,  the  tenant  is  entitled  to 
Ije  paid  by  the  incoming  lessee  the  value  of  his  improvementa 
(limited  to  half-a-crown  an  acre)  so  far  as  they  have  increased 
the  value  of  the  land  for  pastoral  purposes*  and  at  any  time 
diuing  the  term  he  may  select  a  homestead  of  not  more  than 
320  acres  upon  payment  of  £1  an  acre." 

b.  Agricultural  and  Grazing  lands,  which  ore  divided  into 
"grazing  areas"  of  varying  size,  not  exceeding  1000  acres 
each,'  These  grazing  areas  are  dealt  with  in  two  distinct 
ways: — 

1,  Tlicy  are  granted,  at  orniuid  rents  of  &om  twopence  to  fourpenco 

an  acre,  under  terms  of  lease  ver^'  aimilor  to  tboste  described  under 
the  heading  of  "  Pastoral  Louda,"  except  that  tJie  lessee  ia  bound 
to  fence  within  three  years,  and  on  the  expiry  of  his  term  he  may 
recover  from  the  incoming  tenant  for  the  value  of  hie  improve- 
mmts  up  to  tun  sLiUings  an  acre." 

2.  Parts  of  Lliem,  not  exceeding  3S0  acres  in  any  case,  may  be  eet 
aside  an  "agricultural  allotments"  on  the  application  of  tlie 
reipective  lyewMW,  providM  that  such  applicaats  have  not  sclei'ted, 
uudti  previuim  Luid  Acts,  allotments  which,  with  the  m-w  seleo 
tiou,  will  ^ve  them  more  than  320  acres  altogether.'"  Such  appli- 
cants receive  occnpation  licences  for  periods  of  aix  ynun  at  one 
shilling  an  ncrc.^'    Their  interest  is  not  tnuisfenible,"  hut  if  tiicy 

>  Und  Act  1800,  i  26. 

<  "Vermin"  ineludM  luncaroM,  wallabies,  diueocs,  stray  dogs,  toxot,  and 
Mblnts,  and  an;  oth«t  animal  or  bird  praclaimcd  by  the  Governor  in  Council    I 
({  4).  '  8  27.  •  Ihid.  '  Ibid.  •  g  28.  '  |  W.  ' 

M  30.  •  H  Sa,  ST.  38.  >"  H  S3,  i*.  »  I  43. 

"  It  nuy,  howtver,  b<  pledged  under  certain  oonditieus  (K  CC-S3}. 
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Dccupj  under  it  for  Gve  years  of  tiic  six,  and  moke  uertain  ita- 
provementa,  they  ore  entitled  at  tbe  expiry  of  the  six  years  to 
granta  of  the  fee-simple  at  fourteen  aliillings  an  acre,  or  to  leases 
for  fourteen  years  at  one  shilling  an  acre,  with  the  right  of  pre- 
emption at  any  time  during  the  t«rm  upon  payment  of  the  difference 
between  the  amount  of  rent  abeady  paid  and  the  statutory  minimniD 
of  £l  an  acre.'  Very  stringent  provisions  exist'  to  prevent  theee 
agricultural  allotmenla  heiug  obtained  by  any  hut  bonajl^  intend- 
ing settler^  not  already  entitled  to  the  maxiitiura  of  320  aerea. 
"  Non-residence  llcenoea "  for  improvement  parpoees,  at  double 
rents,  may  however  he  issued,^  and  any  licensee  or  lessee  of  aa 
agricultural  allotment  may  obtain  a  grant  of  an  area  not  exceed- 
ing twenty  acres  for  an  orchard  or  vineyard  at  a  price  which,  with 
the  rent  paid,  will  make  up  the  statutory  minimum.* 

For  purposes  of  this  class  of  lands  a  person  of  the  age  of 
eighteen  years  is  deemed  to  be  legally  of  full  age.° 

c  Auriferous  laruis,  which,  like  the  paatoral  and  grazing 
areas,  may  not  be  alienated  in  fee-simple,  but  of  which  annual 
grazing  licences,  renewable  for  five  years,  may  be  granted.' 
But  no  licensee  is  to  occupy  more  than  1000  acres  of 
auriferous  lands,  and  his  occupation  is  not  to  interfere  with 
mining  pursuits.^  The  rent  at  which  he  holds  is  to  be 
fixed  by  valuers  appointed  by  the  Board  of  Land  and 
Works.' 

d.  La-nds  which  inay  be  sold  by  auctioiL  Cei'tain  othef 
areas  are  defined  as  those  which  may  be  sold  out  and  out  by 
public  auction  at  a  minimiun  upset  price  of  £1  au  acre."  Not 
more  than  100.000  acres  may  be  thus  sold  in  any  one  year, 
and  no  "  country  " '°  lands  may  be  sold  until  a  schedule  of 
them  has  been  laid  before  both  liouses  of  Parlitmient."  Streets, 
roads,  and  townships  may  be  proclaimed,  and  the  land  ia 
the  townsliips  sold  by  auction.'*  The  produce  of  all  auction 
sales  is  paid  into  "  The  Eailway  Construction  Account,"  to 
make  provision  for  the  construction  of  Government  rail- 
ways." 

€.  Swamp  lands,  situated  in  five  localities.  These  may  be 
reclaimed  by  the  Government  with  prison  or  other  labour, 
under  the  supervision  of  the  Board  of  Land  and  Works,  and, 
when  reclaimed,  may  be  leased  in  allotments  not  exceeding 
'  S  (9.  *  g  55. 


■  Laud  Act  1690,  g  44.  '  §  43. 

«  ^  65-8T.  '  gS  67,  eS, 

"  "  Country  "  lands  are  thoN  wliiuh  tr«  ni 
city,  tovm,  or  borough  (5  4). 


SS6. 
•  S  87.         "8  as. 

i  compriwd  within  the  limita  ot  a, 

"  a  ee.        » i  73,        "  g  78. 
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160  acres,  for  terms  not  exceeding  twenty-one  years.'  But 
the  fee-simple  may  not  be  sold' 

/  S(a/t  foTesls.  ITiese  may  not  be  disposed  of  in  any 
way  except  lujder  grazing  licences  or  licences  to  cut  timber." 

g.  Timher  reserves.  These  may  not  be  alienated  in  fee- 
simple,  but,  as  they  become  denuded  of  timber  under  licensed 
cutting,  they  may  1>e  added  to  the  pastoral  or  agricultural  and 
grazijig  lands,  and  dealt  with  in  such  capacities.*  State  forests 
and  tiinljer  reserves  may  be  placed  under  the  control  of  Local 
Forest  Boards.* 

k.  Water  reserves,  i.e.  the  catchment  areas,  from  which  are 
fed  the  streams  which  supply  water  for  public  domestic  pur- 
poses, are  absolutely  prohibited  from  alienation  in  any  manner 
whatsoever,*  except  for  certain  public  puriwses.^ 

The  Act  also  enables  the  Governor  in  Council  to  grant 
leases  or  licences  of  small  areas  for  industrial  purposes,  for 
periods  not  exceeding  twenty-one  years  in  any  case ;  but  where 
the  lands  in  question  are  within  the  limits  of  a  city,  town,  or 
borough,  the  leases  must  be  put  up  to  anctioa*  Moreover, 
commons  may  be  proclaimed  and  placed  under  the  control  of 
an  existing  local  authority,  and  managers  may  be  appointed  to 
enforce  the  destruction  of  vermin  and  the  eradication  of  weeds." 
Every  lease  of  a  pastoral  allotment  or  grazing  area  is  subject 
to  the  entry  for  gold-mining  purposes  of  the  holder  of  a  miner's 
right  or  mining  lease,  without  compensation  for  surface  damage, 
and  every  gitint,  and  every  lease  or  licence  made  with  right  of 
pre-emption,  is  subject  to  a  similar  entry  on  payment  of  com- 
jienaation.'"  Moreover,  any  traveller  is  entitled  to  depasture  his 
cattle  and  sheep  upon  any  unsold  Crown  lands  within  a  quarter 
of  a  mile  of  any  roiul  or  track,  except  in  certain  counties 
named,  where  the  right  is  restricted  to  cattle,  and  to  similar 
lands  within  a  quarter  of  a  mile  of  a  surveyed  road."  But 
twenty-four  hours"  notice  of  such  intention  must  be  given  to 
the  occupiers,  and  a  reasonable  rate  of  progress  must  be  made 
each  day."     Finally, 

i.  ifatUc  lands,  or  lands  comprised  witliin  the  Mallee 
Country  in  the  north- western  district  of  the  colony,  amounting 


>  Uod  Act  IS»0,  H  79.  81,  S5. 
*H0I-SO.  'f  BO- 

"  Kits  and  1 1B. 


'  8  80.       »  SS  88,  »T. 

'  g  100.      •»B?-89. 
"  I  ISl. 


8S,  89. 
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to  about  10,000,000  acres,  are  subject  to  special  rules.  The 
peculiarity  of  these  lands  appears  to  be  that  they  are  covered 
with  a  scrub  having  a  fibrous  root  of  great  tenacity,  which  scrub 
harbours  large  quantities  of  "  vermin." 

The  Mallee  Country  is  to  be  divided  into  "  blocks,"  each  of 
which  is  to  be  subdivided  into  two  parts  designated  respectively 
A  and  B  on  the  Government  maps.^  The  right  to  a  lease  of  a 
mallee  block,  for  a  term  of  years  fixed  by  the  Governor  in 
Council,  but  not  exceeding  20  years  from  the  1st  December 
1883,  is  put  up  for  sale  by  auction,  and  the  successful  bidder 
is  entitled  to  take  such  lease  of  either  part,  according  to  his 
option,  and  must  *'  occupy  "  the  other  part  for  a  period  of  five 
years  from  the  date  of  the  lease.^  The  southern  and  eastern 
lx)rder  lands  of  the  Mallee  Country,  known  as  the  "  Mallee 
Border,"  are  to  be  divided  into  "  mallee  allotments,"  varying  in 
size,  but  not  exceeding  in  gross  area  20,000  acres  each.  And 
such  allotments  may  be  leased  to  any  applicant  for  a  term 
shnilarly  limited  as  in  the  case  of  mallee  blocks,  provided  that 
no  person  shall  hold  more  than  20,000  acres  of  mallee  allot- 
ments.* Moreover,  any  mallee  block  may  be  subdivided  into 
allotments,  if  applicants  are  forthcoming  sufficient  to  take  them 
all  up.* 

The  rent  reserved  on  the  leased  part  of  a  mallee  block  is  to 
be  twopence  a  head  on  sheep  and  a  shilling  on  cattle  for  the 
first  five  years,  twice  these  amounts  for  the  next  five  years, 
and  thrice  for  the  third  five  years,  each  calculated  upon  the 
average  number  of  head  actually  depasturing  on  the  land. 
For  the  "  occupied  "  portion  of  the  block,  the  rent  is  to  be  at  the 
lowest  rate.*  The  lessee  is  not  to  cultivate,  assign,  or  sublet 
his  land  without  the  permission  of  the  Board  of  Land  and 
Works,  he  must  destroy  within  three  years  and  afterwards 
keep  out  the  vermin  from  both  portions,  and  must  keep  all 
improvements  in  repair.^  The  Crown  may  re-enter,  upon  three 
years'  notice  and  payment  of  compensation.^  Similar  conditions, 
except  as  to  "  occupied  "  portions,  apply  to  the  leases  of  mallee 
allotments.^  No  alienation  in  fee-simple  of  mallee  lands  is 
allowed,*  and  lands  alienated  prior  to  1883   in  the  Mallee 

^  Land  Act  1890,  §§  145  and  146. 

»  §§  147-149  and  162  and  163.        »  §§  166-167.        *  §  165.        »  §§  160, 161. 

'  §  162.  '  Und,  ^  §  164.  *  Save  as  appears  by  the  next  page. 
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Country  may  be  compulsorily  repurchased  by  the  Crown.^  The 
Board  of  Land  and  Works  is  to  be  deemed  the  "  occupier "  of 
any  unleascd  or  otherwise  unoccupied  mallee  lands*  The 
Governor  may  from  time  to  time  proclaim  any  "  vermin  districts" 
witliin  llie  Mallee  Country  or  Mallee  Border,  and  thereupon  the 
owners,  lessees,  and  occupiers  of  all  lands  within  the  district 
must  annually  elect  five  duly  qualified  persons  as  a  local  com- 
mittee for  the  destruction  of  vermin  within  tlie  district." 
Votes  can  be  claimed  according  to  a  scale,  varying  with  the 
claimant's  possessions  in  cattle  and  sheep.*  The  business  of 
the  local  committee  is  to  ensure  the  destruction  of  vermin 
withiu  its  district,  and  for  that  purpose  it  must  recommend  to 
the  Governor  an  annual  rate  upon  each  square  mile  of  land 
within  its  district  as  well  as  upon  the  sheep  and  cattle  kept 
thereon.'  This  rate,  when  proclaimed  by  the  Governor,  becomes 
payable  by  the  owners,  leasees,  and  occupiers  at  the  times 
appointed  for  payment  of  the  rents  of  the  latter,  to  the  Minister, 
by  whom  it  is  handed  over  to  the  local  committee,  to  be  by 
them  expended,  along  with  the  Government  grant,  in  measures 
for  the  destruction  of  vermin."  In  like  manner,  the  local  com- 
mittee may  recommend  a  "  fencing  rate  "  to  defray  ihe  interest 
of  the  money  expended  by  tlie  Board  of  Land  and  Works  in 
the  erection  of  vermin-proof  fences  in  the  district."  If  any 
owner,  lessee,  or  occupier  within  the  district  fails  to  destroy 
the  vermin  on  his  land,  the  local  committee  or,  in  the  event 
of  their  failure,  the  local  committees  of  adjoining  districts, 
may  enter  and  do  so,  charging  Ijim  with  the  coat  of  the  pro- 


Within  a  period  of  three  years  from  the  25th  November 
1889,"  the  leasee  or  assignee  of  a  mallee  allotment  is  entitled 
to  select  such  pari  of  it  as.  with  his  previous  selections,  will 
not  exceed  in  the  whole  320  acres,  and  the  part  selected 
thereupon  becomes  an  "  agricultural  allotment"  But  in  the 
event  of  his  exercising  liis  riglit  the  selector  is  liable  to  have 
his  other  holding  in  a  "mallee  allotment"  reduced  to  1000 
acres.'" 

The  economic  results  of  this  varied  programme  of  land 

■  Luid  Act  1890,1}  IM-I69.       *  H  1G9,  171.       '»  189,  187.       •  §  187. 
'  %  190.  •  J  191.  '  I  102.  •  m  I0i-1»9. 

'  Tlio  i>u«ing  of  tlio  68  Vic  No.  10*0.         '"  Und  Act  18»0.  H  203,  201. 


policy,  brought  up  to  the  close  of  the  year  1889,  may  be 
stated  in  bare  outline.  Of  the  fifty -six  million  acres  of  land  iu 
Victoria,  which  all  were,  originally,  vested  in  tlie  Crown,  there 
remain  more  than  half  still  undisposed  of  Of  this  area,  about 
eighteen  million  acres  (including  eleven  millions  and  a  half  of 
"  mallee  lauds ")  are  occupied  for  pastoral  purposes,  seven 
million  acres  form  reserves  for  public  purposes,  and  eight 
milhons  are  still  available  for  settlement.  The  average  price 
realised  for  lands  sold  absolutely  by  auction  during  the  year 
1889  WEis  £5:7:8  an  acre,  the  total  area  thus  disposed  of 
being  13,681  acres.  The  total  amount  of  money  which  the 
Crown  has  received  for  the  sale  of  lands  since  the  founding  of 
the  colony  is  £23,811,586,  not  allowing  for  interest  on  deferred 
payments.  For  the  last  ten  years  the  amount  of  Crown 
land  sold  by  auction  has  generally  been  from  20,000  to 
30,000  acres  ^tr  annum,  but  the  amount  acquired  by  selection 
has  substantially  fallen  off  since  the  coming  into  opemtion  of 
the  Act  of  1884.  The  number  of  leases  of  pastoral  lands 
existing  in  1889  was  only  94,  but  a  large  number  of 
"  grazing  areas "  were  temporarily  occupied  under  lease  or 
licence.  Substantial  progress  has  been  made  in  the  settlement 
of  the  "  Mallee  Country." 

Amongst  the  agricultural  purposes  to  which  the  land  ia 
devoted,  the  growing  of  wheat  is  by  far  the  moat  important, 
occupying  five  times  as  many  acres  as  any  other  crop.  The 
average  produce  of  wheat  in  the  last  eighteen  years  has  been 
11-65  bushels  to  the  acre,  but,  with  the  exception  of  one  or 
two  very  good  years,  there  has  been  a  notable  falling  off  in  the 
crop  since  1878.* 

Besides  his  duties  in  connection  with  this  elaborate  scheme 
of  laud  alienation,  the  Commissioner  of  Crown  Lands  and  Survey 
controls  the  administration  of  the  public  parks,  pleasure  gardens, 
and  reserves,  the  management  of  which,  in  so  for  as  it  is  not 
in  the  hands  of  specially  appointed  tnistees  or  municipal  bodies, 
is  by  statute  vested  in  the  Board  of  Land  and  Works.*  He 
also  works  the  machinery  of  the  Land  Tax  Act,  by  wliich, 
speaking  broadly,  every  owner  of  land  amounting  to  640  acres 
in  area,  and  being  above  the  value  of  £2500,  pays  an  annual 
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land  tax  of   twenty-five  shillings  per  cent  upon  the  capital 
value  of  his  land.' 

5.  The  CoMsnssioNER  of  Public  Works,  who  is  generally 
charged  with  tlie  supervision  of  those  fujictions  of  the  Board 
of  loud  and  Works  which  are  not  included  in  the  duties  of  Uie 
Commiasioner  of  Crown  Lands.  According  to  present  arrange- 
ments, these  functions  include  the  erection  and  maintenance  of 
public  buildings,  the  construction  and  man^cmeiit  of  extra- 
municipal  *  roods,  and  the  distribution  of  the  gronla  to  municipal 
authorities  in  aid  of  the  construction  of  municipal  roads,  the 
management  and  completion  of  the  scheme  of  the  Melhoiirne 
water  supply,"  and  the  constniction  and  maintenance  of  public 
sewers,'  and  bridges.^ 

6.  The  Comhissiokee  of  Trade  and  Cdstoms,  who  is 
charged  with  the  duty  of  collecting  the  Customs  and  Excise 
revenu&s,  and  with  the  supervision  of  ports,  harbours,  and  navi- 
gation generally,  as  well  as  the  control  of  immigration. 

7.  The  Ml^•ISTKR  of  Pcbuc  Instruction,  whose  main 
function  is  to  supervise  the  machinery  of  the  elementary  educa- 
tion sj-stem  provided  by  the  Government,  but  who  also  distri- 
butes the  grants  made  by  the  Treasury  to  institutions  for  the 
promotion  of  higher  and  technical  education,  such  as  the 
University  of  Melbourne  and  the  various  Schools  of  Mines. 
The  cffice  dates  from  the  year  1873,  having  been  established 
under  the  Education  Act  1872."  At  that  date,  the  community 
definitely  undertook  to  provide  a  complete  system  of  primary 
education  for  it*  members,  after  ha\ing  hesitated  some  time 
between  the  voluntary  and  the  Government  schemes.  As  the 
influence  of  this  resolution  will  probably  prove  to  be  one  of 
the  most  important  factors  in  the  future  history  of  the  colony, 
it  may  Iw  well  just  to  sketch  the  outline  of  the  scheme. 

To  borrow  familiar,  though,  perhaps,  not  very  accurate 

'  UdiI  T»  Act  ISeO,  H  3  ■nd  i.  And  JiiKkfr  v.  The  Qatok,  S  V.  L.  R. 
[I..)  318-  '  Tublic  Works  Act  18M.  g  19. 

■  Thara  U  Um  hudbUium  ■  separata  " CumniiMiOTjn'  uf  Water  Su|i['l]r"  for 
l]i«  «nuitt7  liUtrlctn,  when  the  re^Ur  illatriliutinn  of  w*t>'r  l«  tint  uadertakeo 
hy  the  GonraniGtit.  The  powen  nf  the  Boud  of  Ltnd  ui-1  Worki,  eo  fu-  m 
tliojr  nUl«  to  the  Water  Sat'p'f  ^  Molboiime.  hvn  DOir  been  truiafenvcl,  by 
Order  In  Coiineil,  to  tLii  "  UvllKiume  uid  Mctrupolitnii  Botrd  or  Worki,"  created 
by  tlie  C4  Vic  Nn.  1IS7.  •  Public  Warku  Act  1800,  H  V9W. 

*  Htm  Ui]tely  (ubjoct  to  Ihn  powen  t,t  thn  iunnid|i*l  aatharitlM. 

•  Be  Vic.  No.  Ut. 
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terms,  the  public  education  of  Victoria  is  "  free,  secular,  and 

compulsory."    Instruction  in  the  following  branches  is  absolutely 

gratuitous — 

Reading  Qeography 

Writing  DrQl 

Arithmetic  Health  and  Temperance 

Qrammar  Sewing  (for  girls) 

Singing  | 

Drawing  >  where  practicable. 

Gymnastics  ) 

Parents  who  desire  their  children  to  be  taught  in  other 
subjects  pay  fees  according  to  a  scale  fixed  by  the  Government.^ 

Instruction  is  also  "  secular."  No  teacher  may  give  any 
other  than  secular  instruction  in  a  Government  school  during  the 
normal  four  hours  set  apart  for  compulsory  instruction.  The 
buildings  may  be  used  for  other  purposes  out  of  school  hours, 
but  attendance  on  such  occasions  is  purely  voluntary.^ 

And  instruction  is  "compulsory."  The  parents  of  all 
children  between  the  ages  of  six  and  thirteen  are  bound  to 
cause  them  to  attend  a  Government  school  during  the  normal 
four  hours  for  forty  days  in  each  quarter  of  the  year,  unless 
they  can  claim  exemption  on  one  of  the  following  grounds — 

Efficient  instruction  elsewhere.^ 

Sickness,  fear  of  infection,  or  other  unavoidable  cause. 

Distance  of  residence  from  nearest  school  (two  miles  up  to  nine  years, 

two-and-a-half  from  that  age  to  twelve,  and  three  miles  from  twelve 

to  thirteen). 
Education  up  to  the  required  standard. 

Moreover,  if  a  child  of  thirteen  ceases  to  attend  school 
without  having  been  for  four  quarters  in  the  fourth  class,  he 
must,  until  the  age  of  fifteen,  attend  some  other  school  for  not 
less  than  five  hours  a  week,  unless  specially  exempted.* 

School  districts  may  be  proclaimed  by  the  Governor  in 
Council,  and  thereupon  the  resident  ratepayers  must  elect  Boards 
of  Advice,  consisting  of  not  less  than  five  nor  more  than  seven 

^  Education  Act  1890,  §  22  and  3d  Sched.  A  part  of  these  voluntary  pay- 
ments goes  to  the  teachers,  in  addition  to  their  regular  stipends  (§  23).       ^  §  11. 

*  Opportunity  for  the  testing  of  such  instruction  is  afforded  by  the  half-yearly 
examinations  for  children  not  attending  government  schools  held  by  the  district 
inspectors. 

^  Education  Act  1890,  §  13.  There  are  six  classes  in  each  school,  and  the 
teaching  throughout  Victoria  is  on  an  uniform  plan.  (Does  any  one  know  how 
the  orthodox  number  of  six  classes  appeared  in  Anglo-Saxon  school  systems  % ) 
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persons,  subject  to  removal  by  the  Governor  in  Council.     These 
Boards  of  Advice  have  the  following  duties — 

1.  To  control  (subject  to  the  approval  of  the  Minister)  the  use  of 

the  school  buildings  out  of  hours. 

2.  To  report  on  the  condition  of  the  school  premises  and  appliances. 

3.  To  suspend  temporarily  any  teacher  for  misconduct 

4.  To  visit  and  record  the  state  of  attendance  and  their  opinion  of 

the  management  of  the  schools. 
6.  To  induce  parents  to  send  their  children  regularly,  and  to  report 

the  names  of  defaulters. 
6.  To  recommend  rewards  and  scholarships  for  promising  scholars.^ 

The  officials  and  teachers  in  the  Government  schools  are 
public  officials  appointed  by  the  Governor  in  Council*  In  most 
respects  they  are  subject  to  the  rules  of  the  permanent  civil 
service,  under  the  Public  Service  Act,  but,  as  the  teachers  are 
in  the  nature  of  specialists,  their  promotion  and  transfer  is 
regulated  by  rules  specially  applicable  to  them  alone. 

For  this  purpose,  there  is  a  "  Committee  of  Classifiers," 
consisting  of  the  Inspector-General  of  the  Education  Depart- 
ment, a  person  (not  a  public  official)  appointed  from  time  to 
time  by  the  Governor  in  Council,  and  the  headmaster  of  a 
Government  school  with  an  average  attenaance  of  least  400, 
specially  elected  by  the  certificated  teachers  for  a  period  of 
three  years.^  This  Committee  prepares  a  roll  which  contains 
classifications  both  of  schools  and  teachers.  The  schools  are 
arranged  in  five  classes,  according  to  the  average  attendance  of 
scholars,  and  the  teachers  in  five  corresponding  classes,  accord- 
ing to  various  qualifications  of  sex,  experience,  and  attainments. 
Pupil  teachers,  sewing  mistresses,  teachers  of  night  schools, 
students  in  training,  and  instructors  in  drill,  drawing,  and 
gymnastics  are  also  classified  by  the  Committee.*  Each  class 
of  teachers,  except  the  first,  is  further  subdivided  into  three 
sub-classes  according  to  the  claims  formerly  enumerated,  with 
the  addition  of  length  of  service.^  The  classified  roll  is  revised 
every  three  years,  and  may,  in  the  meantime,  be  supplemented.® 
An  appeal  from  the  classification  lies  to  the  Public  Service 
Board.^ 

Appointments  and  promotions  to  teacherships  in  the  Edu- 
cation Department  can  only  be  made  upon  a  request  to  the 

^  Education  Act  1890,  §  20.  >  §  5. 

3  Public  Service  Act  1890,  %  65  and  66.  ^  §  78  and  4th  Sched. 

»  §  76.  •  §§  77  and  78.  '  §  80. 
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Minister  by  the  secretary,  and  then  only  upon  a  certificate  of 
the  Public  Service  Board  that  such  appointments  or  promotions 
are  required.^  Each  appointment  is  made  on  probation  for 
one  year.^  Every  school  must  be  under  the  charge  of  a  head 
teacher  of  the  corresponding  class  in  the  roll,  and  in  the  case 
of  schools  having  an  average  attendance  of  more  than  fifty 
scholars,  and  also  of  part-time  schools,  the  head  teachers  must 
be  males.^  Subject  to  certain  exceptions,  the  qualified  candi- 
date next  on  the  roll  or  employment  register  is  entitled  to 
claim  the  vacancy.*  Transfers  from  one  school  to  another  in 
the  same  class  may  be  refused  by  the  teachers  to  whom  they 
are  offered,  unless  the  secretary  of  the  department  and  the 
Inspector-General  jointly  certify  that  they  are  needed  in  the 
public  interest.®  A  teacher  may  be  required  by  the  Minister 
to  reside  in  the  neighbourhood  of  his  school,  if  the  secretary  of 
the  Education  Department  certifies  that  such  residence  is 
desirable  in  the  interests  of  the  school^ 

8.  The  Minister  of  Defence,  appointed  under  the  powers 
of  the  Officials  in  Parliament  Act  of  1883,^  upon  the  rearrange- 
ment of  the  Victorian  military  system  in  that  year.^ 

By  this  new  scheme  the  control  of  the  naval  and  military 
forces  in  Victoria  is  placed  in  the  hands  of  a  Council  of 
Defence,  consisting  of  the  Minister  and  the  five  chief  officers 
of  the  different  branches  of  the  service,  three  members  forming 
a  quorum.^  The  Council  itself  works  under  regulations  issued 
by  the  Governor  in  Council,  but  it  is  its  duty  to  make  recom- 
mendations to  the  Government  with  regard  to  the  exercise  of 
its  powers,^^  and  to  furnish  an  annual  report  upon  the  condition 
of  the  forces."  The  forces  connected  with  the  service  of 
Victoria  may  be  classed  into  three  divisions. 

a,  TJie  permanent  naval  and  military  forces  of  Victoria. 
These  are  raised  and  commissioned  by  the  Governor,  in  pursu- 
ance of  parliamentary  authority,  and  placed  under  liis  command. 
Each  member  of  the  forces,  before  joining,  enters  into  a  sworn 
agreement  of  ser\^ce,  which  may  only  be  annulled  in  the  pre- 
scribed way.^^    Those  engaged  as  naval  troops  are  subject,  both 

1  Public  Service  Act  1890,  §  88. 

^  §  89.  In  some  cases  the  appointees  are  required  to  insure  their  lives. 
«  §  90.  *  §  91.  »  §  96.  •  §  105.  7  47  vic.  No.  780. 

8  47  Vic.  No.  777.  »  Defences  and  Discipline  Act  1890,  §§  9  and  10. 

i«  §  11.  "  §  18.  "  §  8. 
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ashore  mid  atioat,  to  tlie  ciiactnmots  and  regulations  for  the 
time  being  in  force  for  the  discipline  of  the  Eoyal  Navy,*  and 
all  Lbe  laeiabers  of  the  forces  are  amenable  to  the  regulations 
for  discipline  published  by  the  Governor.*  Moreover,  in  time 
of  actual  service,  members  of  the  military  forces  are  subject  to 
the  pnn-isions  of  the  Impeiijd  "  Army  Discipline  nnd  Regula- 
tion Act" '  Courte-martial  may  be  appointed  by  the  Governor 
with  power,  subject  to  challenge,  to  fine  up  to  £50,  and  im- 
prison with  or  without  hard  labour,  up  to  sLx  months,*  but  no 
sentence  can  be  acted  upon  till  it  has  been  confirmed  by 
the  Governor.'  The  commanding  officer  may  fine  up  to 
twenty  shillings  or  award  solitary  confinement  up  to  twenty- 
four  horns  for  minor  offences  against  discipliua"  A  sum  of 
£145,000  a  year  is  regularly  to  bo  available  for  the  e,"(penae 
of  the  permanent  forces  vmtil  the  Slst  December  1891, 
and  any  surplus  of  any  year  may  be  carried  forward  to  the 
next^ 

6.  The  Atislralasutn  Naval  Forces,  an  Imperial  squadron  to 
which  the  Governments  of  the  variouB  AuBtralasian  colonies 
contribute  annually,  according  to  their  respective  populations, 
for  a  period  of  ten  years.*  The  agreement  under  whicli  this 
arrangement  has  Iwen  made  provides  that  the  squadron  ehall 
consist  of  five  fast  cruisers  and  two  torpedo  gunboats,  three  of 
the  former  and  one  of  the  latter  being  always  kept  in  com- 
mission, and  the  other  three  in  reserve  in  Australasian  ports; 
that  none  of  the  vessels  shall  be  employed  beyond  the 
limits  of  the  Australasian  Station  except  with  the  consent  of 
the  colonial  Governments ;  that  the  first  cost  shall  be  paid  out 
of  Imperial  funds,  and  the  interest  on  the  actual  expenditure 
recouped  by  the  colonial  governments  to  an  amoimt  not 
exceeding  £35,000  a  year  in  all  The  colonial  Governments 
also  contribute  towards  maintenance  a  sum  not  e-xceeding 
£91,000  a  year.  At  the  termination  of  tlie  i^recment  (which 
can  only  happen  after  two  years'  notice),  the  vessels  remain 
tim  property  of  the  Imperial  govemmenL" 

c.    Volunteer  Forrfx,  which  have  existed  in  Victoria  since  the 

■  DafuDCOi  «Dil  Dltdplina  Act  ISPO,  | ',. 

*  S  '«'  Tboc  aro  to  be  laid  btforo  ParUuncnt  within  11  iltting  day*. 

•  s  IB-  *  H  20-32-  •  8  28.  * !  ae. 

'  I  50.  Thfl  tcoonnt*  of  thii  extWDdJtnra  am  to  b<  Uiil  befon  Parliameut  vttrj 
year  (|  B7).  '  U  59.  00.  "  Schedule  V!. 
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year  1854.'  As  their  uame  uuplies,  they  are  voluntary 
associations,  whose  services  have  been  accepted  by  the  Govern- 
ment.' Though  to  a  certain  extent  uuder  Government  regula- 
tions in  the  mattei-  of  enrolment  and  discipline,'  they  retain 
large  powers  of  self-government.  -  They  may  i-ecommend 
members  for  promotion  to  officeiBhipa  under  the  rank  of 
captain.*  the  majority  in  any  corps  may  make  rules  for  the 
management  of  its  affairs,  wliieh  may  he  legally  enforced  after 
approval  by  the  Government,'  the  members  may  individually 
withdraw  from  the  service  in  time  of  peace,*  or,  on  their  own 
application,  may  be  enrolled  as  a  corps  among  the  permanent 
forces,  and  placed  on  a  similar  footing  with  regard  to  discipline 
and  pay.'  Volunteer  corps  may  be  called  out  "  in  all  cases 
of  actual  invasion  of  Victoria,  or  hostile  or  predatory  attack 
thereon,  or  of  imminent  danger  thereto,"  and  they  then 
become  subject  to  the  discipline  of  the  permanent  forces  in 
time  of  war,^  are  entitled  to  pay,  if  demanded,  and  may  be 
quartered  and  billeted  as  regidar  troops.*  The  Governor  may 
also  accept  the  services  of  cadet  corps  of  volunteers,  who  do 
not  take  the  oath  of  allegiance,  and  may  not  be  sent  on  acUve 
service."* 

9.  The  Solicitor -Gesehal  and  the  Ministek  op  JosnoE, 
offices  usually  alternative,  though  occasionally  both  filled  at 
once.^'  The  Solicitor-General  or  the  Minister  of  Justice  appears 
to  act  in  two  capacities.  In  the  first  he  is  the  deputy  of  the 
Attorney-General,  as  the  legal  adviser  of  the  Government  and 
li^l  representative  of  the  Crown ;  but  inasmuch  as  the 
Minister  of  Justice  is  not  technically  a  "  Law  Officer," "  it 
would  seem  that  he  cannot  act  as  fully  iu  all  cases  as  the 
Solicitor-General.  In  his  second  caimcity  the  Solicitor-General 
or  the  Minister  of  Justice  administers  a  portion  of  the  I^al 
machinery  of  the  Government,  generally  the  county  courts, 
the  courts  of  insolvency,  and  the  courts  of  general  and  petty 
sessions. 

10.  The  Misister  of  Kailways,  who  became  necessary 
upon  the  establishment  of  the  system  of  Government  railways 

'  18  Vic.  No.  7,  MQCudwl  by  IB  Vie,  No.  8,  etc  '  S  0.1.        '  9  Bfl. 

'  §  fi8.  •  DefenoM  and  Discipline  Act  18B0,  S  70-71.  '  #  T2. 

'  i  60.  »  g  77.  •  S  79-  '"  8  81- 

"  E.g.  in  18B0,  when  Mr,  Cnthbert  wm  MJnUter  of  Jojticn  aoJ  Mr.  Dettlda 
Solioitor-fleneral.  "  Acts  Iiitarpretdtiaa  Act  I8B0,  S  5. 


CHAF.  KXXI 


GOVERNMENT  RAILWAYS 


in  the  year  1S57,  and  since  greatly  developed.'  The  Minister 
is  the  person  responsible  to  I'ai-liament  for  tlie  working  of  the 
rtulway  department,  and  the  expenditure  of  the  funds  voted 
for  it,  but  the  actual  property  in  and  management  of  the 
Government  railways  are  vested  in  a  corporate  body  of  three 
Hallways  Commiasionera,  appointed  under  a  statute  of  1 883,'  by 
the  Governor  iu  Council,  for  a  period  of  seven  years.  The 
Commissioners,  who  consist  of  a  permanent  Chairman  and  two 
ordinary  conmiissioners,  cannot  be  removed  from  office  except 
upon  Addresses  by  both  Houses  in  the  same  session,  or  ot  the 
Assembly  in  two  consecutive  sessionB,  unless  they  incur  one  of 
the  following  disqualifications — 
III  ploy  meat. 


1.  Acceptance  of  other  c 

2.  Insolvency. 

3.  Acceptance  of  peraonal  interest  i: 


any  contract  made  by  the  com- 
4,  Aljuence  without  leave,  incapacity,  or  reeignation.' 
The  Chairman  of  the  comniisflion  may  decide  upon  action 
against  the  views  of  his  colleagues,  after  postponement  of  the 
discussion  for  twenty-four  hours,  but  in  such  a  case  he  must 
enter  his  reasons  upon  the  Minutes  and  send  a  signed  copy  to 
the  Minister,*  In  the  management  of  the  Government  railways 
the  Comniissiouers  oxercise  the  powers  vested  in  the  Board  of 
Land  and  Works  with  regard  to  other  public  works.*  They 
must  make  quarterly  traffic  returns  to  the  Minister,  and  pre- 
pare a  full  annual  report  for  Parliament.*  They  must  also, 
before  the  second  I'eadiiig  in  the  Assembly  of  any  Bailway 
Construction  Bill,  prepare  an  estimate  of  the  cost  and  returns 
of  each  proposed  new  line.^  All  appointments  to  the  railway 
service  are  in  their  hands,  subject  to  certain  limits,  and  they 
may  make  rcgitlatious  with  regard  to  employmentB  and  dis- 
miasala.'  They  may  erect  and  iiuinage  a  system  of  telegraphs, 
subject  to  certain  claims  of  the  post-ottice  dejiartnient.* 

"  21  Vio.  N<i.  35, 27  Vie.  No.  tflO  ;  MiuUt«r  of  B»ilw»y«  fimt  .piwinK-d  1880. 
TrivAto  nilwaya  arc  |>cTr<.>cUy  U^l,  tnit  Ihny  tra  inbjoct  t«  Govcmmont  inspecUoD 
(tUltniy.  Aut  1800,  H  122-143). 

■  47VlcKaTa7.  TlieyiuvBiincobcfliirMppobtnltcr.O.G'.  18gi,F«b.8,ito.) 
'  KailwayiAct  18S0.  B»II-fiO.  '  J  "•  *  S  S«.  •  »  68,  69.  '(81. 
>  eS  70  t,\\>\  Ui.    Railway  tmplay^  do  unt  com*  iioder  Uie  hiMic  Surriac  Act. 

■  H  fW,  100.  By  the  Rulwa;*  Studine  Committee  Act  18V0  a  ituiiliug  com- 
mittw  of  both  nouMa  o(  Pulismont  hu  baan  appoisUx)  to  report  apoD  propMcd 
raawayexUiuiuD  (G4  Vic  No.  1177). 
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Besides  the  Besponsible  Ministers  whose  fdnetions  have 
been  enumerated,  others,  whose  titles  will  sufficiently  explain 
their  duties,  are  frequently  appointed.  The  most  conspicuous 
examples  are — 

11.  The  Postmaster-General, 

1 2.  The  Commissioner  of  Water  Supply  (for  the  country 
districts), 

1 3.  The  Minister  of  Agriculture, 

14.  The  Minister  of  Mines  (whose  functions  will  appear 
in  our  account  of  local  government),  and 

15.  The  Minister  of  Health. 


TOE   POUCE   FORCE 


The  police  force  of  Victoria  is  subject  to  a  special  form  of 
government  and  special  regulations  which  mai'k  it  otf  from  the 
great  body  of  the  civil  service,  from  which  it  is  excluded  by 
the  provisions  of  the  Public  Service  Act,' 

The  periDJinent  head  of  the  force  is  the  Chief  CommiasioDer 
of  Pohce,  who,  with  the  acting  Commissioner  (if  any)  and  all 
the  officers  of  the  force  down  to  the  grade  of  sergeant,  ia  ap- 
pointed by  the  Governor  in  Council.^  The  ordinary  members 
of  the  force  ore  officially  known  as  "  constables,"  and  are 
appointed  and  dismissed  by  the  Chief  Commissioner,  the  num- 
ber to  be  employed  being  signified  by  the  Governor  in  Council.' 
A  memlwr  of  the  force  has  the  powers  and  duties  of  a  constable 
by  the  common  law,  as  well  iis  those  specially  conferred  by 
statute.*  Each  constable,  other  than  a  Chinee  or  aboriginal, 
binds  himself  by  an  oath  of  serNdce,  and  cannot  resign  without 
three  months'  notice,  even  though  his  term  of  appointment  has 


The  detailed  duties  and  discipline  of  the  police  force  are 
prescribed  by  Regulations  of  the  Governor  in  Council,  but  the 
following  special  duties  are  imposed  on  every  sergeant  and 
constable  by  statute — 

1.  Attviulancu  on  the  justices  ai  geneial  auil  jwtt^  Heasiona  for  the 

(liHtricla  iu  wtiicli  be  ia  sUtiouwL 
8.  Ki«cutioii  of  re«usniMUioea  and  fina  Ivvied  by  Ute  Supremo  Court 

or  anj  e«urt  of  genenl  or  pclty  wuioiu,  and  of  oU  proceM  Imaed 

bj  jniticw  of  the  pc«oe,* 
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Unlike  the  ordinary  members  of  the  civil  service,  the 
members  of  the  police  force  are  entitled  to  superannuation 
allowances  on  retirement,  as  well  as  to  pensions  on  disablement. 
There  is  a  Police  Superannuation  Fund,  into  which  a  sum  of 
£2000  a  year  is  paid  out  of  the  Consolidated  Eevenue,  and 
which  is  supplemented  by  the  fines  imposed  upon  the  members 
of  the  force,  as  well  as  those  awarded  to  them  on  the  conviction 
of  ofifenders,  and  if  necessary  by  a  deduction  from  their  pay. 
The  payment  of  allowances  is  regulated  by  a  Superannuation 
Board,  subject  to  the  approval  of  the  Governor  in  Council^ 

With  regard  to  the  offences  of  members  of  the  force,  an 
ordinary  constable  may  be  punished  by  fine  or  dismissal  by 
the  Chief  Commissioner,  a  sergeant  may  be  punished  by  the 
Commissioner  by  fine,  or  recommended  for  reduction  or  dis- 
missal by  the  Governor  in  Council,  while  the  misconduct  of  any 
superior  officer  is  investigated  by  a  board  of  three  persons 
specially  appointed  by  the  Governor  in  Council.^  Other  members 
of  the  force  accused  of  insubordination  may  also  claim  to  be 
tried  by  a  specially  appointed  board.*  A  member  of  the  force 
acting  in  obedience  to  a  warrant  issued  by  a  magistrate  or 
reputed  magistrate  is  not  responsible  for  any  irregularity  or 
want  of  jurisdiction  in  the  warrant  or  magistrate.* 

1  Police  Regulation  Act  1890,  §§  20-88.        ^  §§  39-41.        »  §  42.        <  §  67. 
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As  the  political  organs  of  a  community  undertake  the  per- 
formance of  new  functions,  they  need  an  increasing  stafif  of 
functionaries,  and  the  question  of  patronage  becomes  increasingly 
difficult.  In  democmtic  communities,  the  matter  is  even  more 
pressing  than  in  aristocratic  societies,  for  whilst  it  is  found 
that  tendencies  to  corruption  exist  equally  in  both,  in  the 
democratic  community  it  is  less  possible  to  preserve  a  cloke  of 
decent  silence.  Everything  is  talked  about,  and  there  gradually 
grows  up  a  class  of  persons  who  live  by  the  discovery,  or  pre- 
tended discovery,  of  scandals.  It  may  well  be  doubted  whether 
the  action  of  these  self-appointed  censors  is,  in  the  long  run, 
productive  of  more  good  than  harm,  and  whether  a  cast-iron 
system  of  appointment  and  promotion  is  calculated  to  procure 
the  best  public  service  for  a  conmiunity.  But  it  will  be  sufficient 
for  us  to  examine  here  the  ax^tual  system  which  the  circum- 
stances alluded  to  have  produced  in  Victoria. 

The  system  was  introduced  by  a  statute  of  the  year  1883,^ 
and  was  remodelled  in  1889.^  Practically  it  includes  within 
its  provisions  every  member  of  the  Government  civil  service, 
except  the  Eesponsible  Ministers  of  the  Crown,  the  judges  and 
higher  officials  of  the  courts  of  law,  the  officials  of  the  Houses 
of  Parliament  and  the  Eoyal  Mint,  the  members  of  the  police 
force  and  the  Government  railway  stafif,  and  a  few  of  the  higher 
Government  officials  specially  appointed  imder  various  statutes.^ 
There  are  special  provisions  (before  noticed)  regarding  the 
appointment  of  State  school  teachers,  but  they  are  subject  to 
the  general  provisions  of  the  Public  Service  Act. 

1  47  Vic  No.  778.    •     «  58  Vic  No.  1024.         »  PubUc  Service  Act  1890,  §  3. 
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To  carry  out  the  system,  there  is  a  Public  Service  Board 
consisting  of  three  persons,  appointed  by  the  Governor  in 
Council,  and  removable  in  the  same  way  as  the  Eailway  Com- 
missioners.^ Two  members  of  the  Board  constitute  a  quorum, 
and  each  member  receives  a  salary  of  £1500  a  year,  per- 
manently appropriated  for  the  purpose.^  The  appointments 
have  hitherto  been  made  for  indefinite  periods.* 

The  principal  duties  of  the  Board  are  as  follow — 

1.  To  investigate  and  report  upon  the  eflBciency,  economy, 
and  general  working  of  any  public  department  when  required 
to  do  so  by  the  Minister  in  charge  of  it* 

2.  To  make  an  annual  report  to  the  Governor  in  Council 
on  the  condition  and  efl&ciency  of  the  public  service.* 

3.  To  increase  or  diminish,  with  the  consent  of  the  Governor 
in  Council,  the  number  of  persons  employed  in  any  department, 
or  to  alter  their  distribution.® 

4.  To  keep  a  record  of  the  services  of  all  persons  (with 
certain  exceptions)  employed  in  the  Public  Service,  and  publish 
it  annually.^ 

5.  To  certify,  upon  the  happening  of  any  vacancy  which 
it  is  deemed  desirable  to  fill  up,  the  necessity  for  a  new  appoint- 
ment and  the  name  of  the  person  entitled  to  such  appoint- 
ment.® 

6.  To  keep  a  register  of  candidates  for  temporary  employ- 
ment imder  Government,  and  to  select  from  such  candidates 
persons  best  qualified  to  perform  any  work  required.* 

7.  To  make  regulations  for  the  following  purposes — 

a.  The  examination  of  candidates  for  admission  to  the  service  and 

for  certain  oflSices.^® 
p.  The  employment  of  women  in  the  Public  Service.  ^^ 
y.  The  fixing  of  the  scale  of  remuneration  for  manual  labour.^^ 
&  The  compulsory  life  or  annuity  insurance  of  members  of  the  Civil 

Service.^^ 
c  The  securing  of  specially  selected  and  suitable  oflSicials  for  the  Public 

Library,  Museums,  National  Gallery,  and  for  penal  establishments, 

reformatory  schools,  and  lunatic  asylums.^* 
{.  The  admission  of  certain  supernumeraries  to  the  service.^^ 

^  Public  Service  Act  1890,  §  5.     «  §§  6  and  9.     »  Cf.  G,  (?.,  1st  Feb.  1884,  etc. 

*  Public  Service  Act  1890,  §  11.  »  §  13. 

«  §  27.  '  §  28.  8  §§  82  and  87. 

•  §  88.  w  §§  40  and  59  (II. )  "  §  42. 
"  §  69  (VIII.)                              "  Ihid.  (IX.)     "  §  60.           »  §  61. 
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t).  Tlic  duties  of  officers  i 

\<e  observed  by  them.^ 

6.  The  procuring  and  inspccti 


the  Public  Service  and  the  discipline  to 
of  stores  foP  the  government  eervice.* 

8.  To  hear  appeals  from  the  Committee  of  Classifiers  for 
State  school  appointments." 

9.  To  investigate  charges  laid  by  the  permanent  head  of  a 
department  against  an  official  of  the  department,  and  referred 
by  the  Minister  to  the  Board.* 

10.  To  punish  offences  thus  proved,  by  reduction  of  rank, 
forfeiture  of  increment,  or  dismiasal  from  the  service.' 

11.  To  authorise  payment  for  overtime.'' 

The  Public  Service  (excluding  the  officials  before  alluded 
to)  is  divided  into  four  divisions,  known  respectively  as  "  first." 
"professional,"  "clerical,"  and  "non-clerical."'  The  First 
Division  contains  the  Clerk  of  the  Executive  Council, and  eleven 
j«nnanent  heads  of  public  departments.  Its  members,  except 
those  whose  salaries  are  provided  by  special  statute,  are  paid 
the  amounts  fixed  by  the  Annual  Appropriation  Act.*  The 
Professional  Division  comprises  those  offices  for  the  discharge 
of  which  professional  skill  is  required,  as  well  as  the  inspectors 
and  teachers  in  the  education  department.  Its  members  are 
paid  according  to  scale  fixed  by  regulation  and  provided  by 
the  Annual  Appropriation  Act.'  The  Clerical  Di%-ision,  which, 
as  its  name  implies,  includes  those  officials  whose  duties  consist 
of  clerical  labour  lequiring  no  special  professional  edncation.  Is 
subdivided  into  Qve  classes,  of  which  the  first,  second,  and  third 
are  known  us  the  "  higher  "  classes,  and  the  fourth  and  fifth  as 
the  "  lower."  The  memlwrs  of  each  class  receive  the  minimum 
and  maximum  salaries  and  the  annual  increments  provided  by 
the  Public  Service  Act'"  The  Noti-ClericJil  Di\'i8ion  comprises, 
practically,  the  officials  of  the  serv'ice  engaged  in  manual  labour, 
and  their  wa^^  are  fixed  by  Begulations  of  the  Public  Service 
Board." 

Ko  new  appointment  in  the  service  can  be  made,  except 
upon  a  request  from  the  permanent  head  of  a  department  to 
the   Minister,  accompanied   by  a  certificate   from  the  Public 


■  Public  Service  Act,  gi!S. 


S180.  'SCO.  M 121  (11.) 

1 141.  '  iU.  '^liuidTi. 

•alftrira  of  tho  iMchen  ve  fixeil  bjr 
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Service  Board,  statiug  that  llie  appointmeut  is  necessary,  and 
naming  the  person  entitled.'  In  the  case  of  appointments  to 
the  Firab  or  Professional  Divisions,  the  pereon  thus  named  must, 
if  possible,  be  already  a  member  of  the  service."  In  the  case 
of  new  appointments  to  the  Clerical  Division,  they  must  be 
made,  Id  the  firat  instance,  to  the  filth  class,  from  applicants 
between  the  ages  of  sixteen  and  thirty,  who  have  passed  the 
ret^uired  examination,  which  may  be  competitive  if  neceasary." 
Promotions  to  the  First  or  Professional  Divisions,  or  to  the 
higher  classes  of  the  Clerical  Division,  may  be  made  either  from 
the  officials  next  in  rank  in  the  department  in  which  the 
vacancy  occurs,  or  from  the  next  rank  in  any  other  department, 
according  to  the  recommendation  of  the  Public  Service  Board.* 
But  any  official  thus  passing  from  the  lower  to  the  higher 
classes  of  the  Clerical  Division  must  have  passed  an  examina- 
tion severer  than  that  required  for  the  lower,  imless  he  be  an 
imiversity  graduate.^  Promotions  to  the  fourth  class  of  the 
Clerical  Division  go  by  seniority  and  merit  combined," 

Appointments  to  the  2^'on-Clerical  Division  are  also  decided 
by  competitive  examination,  except  where  the  Board  reports 
that  the  system  of  competitive  examination  could  not  be 
advantageously  applied,  and  transfere  from  the  Non-Clerical 
Division  to  the  lowest  class  of  the  Clerical  Division  may  bo 
made  on  the  recommendation  of  the  Board,  in  the  case  of  any 
official  who  has  served  for  two  years  in  the  Non-Clerical 
Division.^  In  the  case  of  examinations  the  Board  may  reduce 
the  number  of  candidates  by  lot,  to  a  number  not  less  than 
three  times  the  number  of  vacancies.*  Candidates  for  the  Non- 
Clerical  Division  must  be  between  the  ages  of  sixteen  and  forty, 
except  in  special  cases." 

Every  appointmeut  to  the  public  service  is  at  first  made 
upon  probation  only,  for  a  period  of  sL\  months,'"  and  caunot 
be  confirmed  until  the  probationer  has  insured  bis  life  by  a 

'  Public  Service  Act  IS90,  g  32, 

'  g  34.  This  rnla  does  nnt  »pp!y  to  leschBis  iu  the  Edncation  Department. 

'  fS  3S,  63,  68.     There  i*  a  special  eiamination  for  caadiiktca  for  tha  oSoa 
of  police  msgiatrateu  who  are  not  [iractiBiiig  Inwyera  (5  40). 

'  8  17-  °  §S  53,  64.  "  §  43. 

'  SB  68  and  52.  *  g  59  till.)  •  %  38. 

'°  %  32.  In  tho  cose  a\  ap)>oiiitmeiit4  ffom  outside  the  pablic  service  to  k  j«st 
D  the  prafeasioiial  diviuon,  the  probationary  lona  is  forsperiodofUireainoiil&ai 

y((33). 
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non-assigiiable  policy,  in  accordance  with  the  Kegiilations  of  the 
Public  Service  Board.'  An  official  can  be  called  upon  to  retire 
upon  attaining  the  age  of  sixty,  and  at  sixty-five  he  retires  as 
of  course  unless  he  is  called  upon  by  the  Governor  in  Council 
to  continue,  and  is  willing  to  comply  with  the  demand."  No 
ordinary  ofBcial  appointed  since  the  passing  of  the  Pensions 
Abolition  Act  of  1881°  may  receive  any  pension  or  allowance 
on  retirement,'  and  no  official  under  the  Public  Service  Act 
(including  membei-s  of  the  Public  Service  Board)  may  engage  in 
any  trade  or  calling,  other  than  his  official  duties,  either  for 
himself  or  for  another  person,  without  the  consent  of  the 
Governor  in  Council.' 

On  the  other  hand,  no  public  official  may  be  dismissed  or 
punished  except  upon  a  reduction  of  the  staff  of  a  department 
made  upon  the  recommendation  of  the  Public  Service  Board, 
or  for  an  offence  didy  reported  to  the  Minister,  who  may  lay 
the  matter  before  the  Board  for  investigation.  The  Board 
may,  if  it  think  fit,  obtain  the  appointment  of  a  special  tribunal 
of  three  persona  to  investigate  the  charge,  or  it  may  do  so 
itself.  If  the  charge  is  established,  the  Board  may  reduce  or 
fine  the  offender,  deprive  him  of  increment  or  leave  of  absence, 
or,  with  the  consent  of  the  Governor  in  Council,  dismiss  liim 
from  the  service."  An  official  thus  charged  may  be  represented 
by  counsel,  and  may  adduce  evidence  in  disproof  of  the  charge.^ 
A  conviction  for  felony  or  infamous  offence  or  insolvency 
forfeila  the  office,  but  an  insolvent  official  may  be  reinstated, 
if  be  prove  to  the  satisfaction  of  the  Board  that  his  insolvency 
wft8  not  due  to  fraud,  extravagance,  or  dishonournble  conduct,* 

The  Minister  in  charge  of  a  department  may  grant  leave 
of  al)6ence  to  an  official  for  not  more  than  three  weeks  in  any 
year,  and  after  twenty  years'  service  an  official  may  be  granted 
a  twelve  months'  furlough  on  the  recommendation  of  the 
Board."  In  addition  to  thesu  allowances,  there  are  eij^it 
statutory  holidays  in  the  year,  and  the  Governor  in  Council 
may  proclaim  others.'" 

Finally,  a  register  is  kept  of  applicants  for  temporary 
employment,  and  in  the  event  of  ui^nt  need  by  a  Minister 


'  PnUk  Serrica  Act  ISSO,  |  S7.  ''  {j  MS.US.  '  4G  Vic  No.  710. 

'  Public  Service  Act  18S0,  |  106.  '  i  1 1«.  •  §}  121,  124. 

'glSa.  'glSS,  >e|tSS,  134.  >°|I3S. 
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for  temporary  assistance  in  his  department,  the  Bo£u*d,  on  the 
application  of  the  permanent  head,  selects  from  the  register 
suitable  applicants,  who  may  be  employed  for  any  period  not 
exceeding  three  months,  renewable  twice,  but  not  oftener. 
After  the  termination  of  an  employment,  the  candidate  cannot 
be  employed  again  by  the  Government  in  a  temporary  capacity 
for  a  period  of  six  months,  except  in  special  circumstances.^ 

^  PubUc  Service  Act  1890,  §  88. 


CHAPTEE   XXXIV 

THE   LEGAL   POSITION   OF   THE   EXECUTIVE   IN   VICTORIA 

The  exact  position  of  the  executive  officials,  under  a  constitu- 
tion which  is  more  or  less  dependent  upon  tradition  for  its 
authority,  is  always  difficult  to  define.  In  Victoria  this  position 
is  made  additionally  complex  by  the  fact  that  the  constitution, 
besides  being  largely  traditionary,  is  involved  in  somewhat  vague 
relationship  with  another  constitution,  that  of  the  British 
Empire. 

The  English  principles  on  the  subject  were,  however,  laid 
down  in  fairly  clear  terms  long  before  the  founding  of  Victoria, 
and  these  principles,  therefore,  make  an  excellent  foundation 
for  an  examination  of  the  subject. 

They  may  be  stated  in  the  form  of  five  canons. 

1.  The  Crown  cannot  be  made  personally  responsible  by 
any  of  the  ordinary  legal  methods,  for  any  act  done  by  itself 
or  its  subordinates.^  A  Petition  of  Eight  may  be  presented 
to  Her  Majesty,  and  relief  is  usually  granted  upon  grounds 
similar  to  those  which  would  entitle  the  suppliant  to  judg- 
ment against  a  fellow-subject  But  no  claim,  even  though 
judicially  declared  valid,  can  be  enforced,  if  the  Crown  does 
not  choose  to  recognise  it.  A  successful  attempt  to  enforce 
such  a  claim  would  amount  to  a  revolution.  An  unsuccessful 
one  would  probably  be  held  to  be  treason. 

2.  Neither  the  Crown  itself  nor  any  of  its  officials  can,  as 
against  a  subject,^  legally  justify  any  act  for  which  there  is  not 

1  Tobin  V.  The  Queen,  16  C.  B.,  N.  S.  810. 
*  The  question  of  aliens  is  more  doubtfoL 


positive  legal  authority,'  by  the  plea  of  state  necessity."  Ill 
tlie  very  improbable  case  of  the  Crown  personally  ofTending 
against  this  rule,  there  would,  of  course,  be  no  legal  remedy. 
In  the  event  of  its  bi-each  by  an  official,  the  latter  can  be  pro- 
ceeded against  in  accordance  with  the  next  canon. 

3.  A  Crown  official,  of  however  exalted  a  position,  can  be 
made  personally  responsible,  for  any  illegal  act  committed  by 
him  against  a  fellow  subject,  by  ordinary  process  of  law.* 

4.  A  subordinate  cannot  plead  the  illegal  command  of  his 
superior  as  an  excuse  for  his  illegal  act,  except  in  very  rare 
cases,  specially  excepted  by  statute.'' 

5.  The  Crown  may  enforce  its  legal  claims  by  a  special 
machinery  not  open  to  subjects.* 

We  may  assume,  I  think,  that  these  principles  apply  in 
Victoria.  Some  of  them  have  been  expressly  adopted  by 
statute,"  the  others  form  part  of  the  unwritten  law.  The 
diflicuity  is  not  in  the  principles,  but  in  their  application- 
It  must  be  remembered  that  the  position  of  the  Crown 
with  regard  to  the  colonies  retained  its  prerogative  character 
longer  than  the  position  of  the  Crown  in  English  affairs. 
Until  the  close  of  the  last  century,  the  real  government  of  the 
colonies  was  vested  in  a  committee  of  the  Privy  Council 
Until  the  introduction  of  the  Swan  River  Settlement  Bill  of 
1829,  Parliament  seems  to  have  held  aloof  from  Australian 
matters. 

But  it  will  readily  be  admitted  that  long  before  the  estab- 
lishment of  the  present  form  of  government  in  Victoria,  the 
Colonial  Office  liad  become  as  thoroughly  pariiamentary  as  any 
other  department  of  state.  It  becomes  therefore  important  to 
look  at  the  present  state  of  the  question. 

The  cldef  point  to  bear  constantly  in  mind  is,  that  the 
legislative  and  executive  authorities  of  the  colony  arc  nominally 
distinct  in  their  origin,  the   link  between  them  being  purely 


'  By  this  ststement  it  'a  not,  or  course,  mcuit  to  maort  that  for  evBry  aterdaa 
of  power  by  the  executive  there  must  bo  statutory  or  even  judiuial  authori^. 
But  the  dofeniluit  most  prove  the  existeaue  of  the  ]]rerojptive  on  which  hs  Telil& 

'   WUia  T.  LoTti  HiUi/KT,  18  8t.  Tt.  (Hawell)  HOfl. 

"  Mtatgn  V.  FabriQoi,  SO  St.  Tr.  81,  and  Hill  v.  Biggi,  3  Moo.  P.  C.  C,  ISS, 
fallowed  res«ut!y  in  Miugrart  v.  PuXide,  L.  R.  S,  A[ip.  C«.  109. 

*  EiUidc  V.  Carringtim,  19  8t  Tr.  1030, 

*  E.g.  by  srreBt  on  mesne  proroM,  information,  etc. 
"  M.g.  Crown  Kemedies  »nd  Liability  Act  ISeO, 
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li-aditional.  The  legislative  authorities  were  established  by 
statute  in  1855,  and  the  prime  and  avowed  object  of  the  Con- 
stitution Act  13  to  create  a  legislature,  fonr-fifths  of  its  pro- 
visions being  occnpied  with  that  siibject. 

The  executive,  on  the  other  hand,  though  it  ia  incidentally 
alluded  to  in  the  Constitution  Act,  is  mainly  the  creation  of 
the  Crown  prerogative.  Such  powers  with  regard  to  the 
colonies  as  have  not  been  engrossed  by  Parliament,  remain 
with  the  Crown ;  and  just  as  out  of  its  authority  the  Imperial 
Parliament  created  the  legislature  of  Victoria,  so  out  of  its 
authority  the  Crown  from  time  to  time  creates  the  executive 
of  Victoria. 

This  process  of  creation  ie,  briefly,  performed  by  the  com- 
missioning of  a  Governor,  with  power  to  appoint  subordinates. 
The  Crown  does  not  by  any  means  delegate  the  whole  of  its 
prerogatives,  even  as  regards  the  colony,  to  the  Governor ;  it 
gives  him  certain  general  and  certain  special  powers,  which 
have  been  previously  discussed.  One  of  these  special  powers 
ia,  as  we  have  said,  the  power  to  appoint  the  subordinate 
members  of  the  executive.  But  this  power  is  qualified  by 
statutory  enactment,  to  which  the  Crown  has  assented,  which 
provides  that,  with  certain  exceptions  previously  noticed,  all 
n.ppointment3  shall  be  made  by  the  Governor  with  the  advice 
of  the  Executive  Council  of  the  colony.'  Moreover,  as  we 
have  also  seen,  the  advice  which  the  members  of  the  Executive 
Council  may  give  in  such  cases  is  sharply  limited  by  the  Public 
Service  Act,  to  which,  as  inhabitants  of  the  colony,  they  are 
bound  to  conform. 

It  would  appear  then  to  be  an  undeniable  conclusion  for 
tliese  facts — 

1.  That  the  members  of  the  executive  arc  entitled  and 
bound  to  do  everything  which  they  are  authorised  or  onlered 
to  do  by  the  legislature  of  the  colony  acting  within  its  proper 
powers. 

2.  That  the  executive  is  further  entitled  to  do  anything 
which  reasonably  falls  within  the  powers  conferred  upon  the 
Governor  by  his  commission.  Whether  a  subordinate  official 
is,  as  Iwtween  him  iind  his  superiors,  entitled  to  cxurciso 
any    such    power,    is    a    question     of    discipline,    which    can 

'  ConatUntioii  Aul.  g  37. 
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only  be  settled  by  the  disavowal  or  coiifirmation  of  the 
superior, 

3.  That  any  act  done  by  any  member  of  the  executive, 
from  the  Governor  downwards,  not  warranted  by  some  rule  of 
law,  written  or  unwritten,  is,  however  morally  justifiable  or 
even  urgently  necessary,  an  act  for  the  consequences  of  which 
he  is,  unless  indemnified  by  the  legislature,  personally  liable. 
It  is  trae  that  the  executive  acts  in  the  name  of  the  Crown, 
Ijut  as  all  its  members,  with  the  exception  of  the  Governor 
himself  and  the  Lieutenant-Governor,  are  appointed  by  the 
Governor,  it  is  unreasonable  to  suppose  that  they  can  exercise 
greater  powers  by  virtue  of  the  prerogative  than  have  been 
conferred  on  the  Governor  himself. 

These  principles  ai-e  generally  admitted.  But  there  is  a 
difficulty  in  the  application  of  them.  And  this  difl^culty 
arises  from  the  simple  fact  that  much  of  British  constitutional 
law  is  e-vndenced  solely  by  tradition  and  precedent,  which 
evidence  is  hard  to  interpret.  In  the  case  of  a  statute,  the 
matter  is  simple.  You  must  take  the  words  of  the  statute 
and  nothing  more.  Tlie  question  is  always  what  the  law- 
maker did,  not  what  he  intended  to  do.  And  therefore  it  is 
not  permissible  to  take  into  account  any  of  the  proceedings 
which  led  up  to  the  passing  of  the  statute. 

Precisely  the  same  question  arises  iu  the  case  of  unwritten 
law,  but  it  cannot  be  settled  in  the  same  way.  In  every  dis- 
puted point  the  question  is,  What  has  been  done  on  similar 
occasions  in  the  past  ?  Tlie  men  who  made  the  precedent 
made  the  law,  but  it  does  not  foUow  that  their  successors  may 
make  a  new  law.      That  is  the  province  of  the  legislator. 

No  doubt  there  is  a  great  temptation,  on  certain  occasions, 
to  strain  the  power  of  the  executive,  These  occasions  occur 
especially  in  matters  in  which  the  wish  of  the  executive  is 
known  to  be  in  accord  with  the  feelings  of  the  majority  of  the 
community.  But  the  community  whicli  allows  such  a  etniin- 
ing  of  executive  authority  is  really  preparing  a  rod  for  its  owo 
back.  The  power  which  can  he  strained  for  the  people  may 
some  day  be  strained  against  the  people,  and  it  will  then  appeal 
to  precedent  for  its  support.  When  a  really  overwhelming 
necessity  for  unauthorised  action  occurs,  Uie  illegality  can  be 
cured  by  a  bill  of  indemnity.     But  it  has  been  the  ateadlafit 


CHAP.  XXXIV  ^^ACT  OF  STATE''  317 

policy  of  Anglo-Saxon  communities,  for  upwards  of  a  century, 
to  be  very  sparing  in  grants  of  indemnity,  and  to  insist  rigidly 
upon  the  ob8er\'ance  of  the  law  by  officials  and  private  citizens 
alike.  The  plea  of  "  act  of  state  "  can  now  in  England  practi- 
cally only  be  used  against  an  alien  suitor,  and  even  as  against 
aliens  the  plea  is  regarded  with  just  suspicion.^ 

^  The  author  had  hoped,  before  going  to  press,  to  be  able  to  refer  to  the 
decision  in  the  case  of  AK  Toy  v.  MusgrovCf  recently  decided  by  the  Judicial 
Committee  of  the  Privy  Council.  As,  however,  the  official  report  of  the  decision 
has  not  yet  appeared,  he  must  content  himself  with  saying,  that  the  cabled 
messages  respecting  it  seem  to  confirm  the  view,  expressed  above,  that  the  plea  of 
"act  of  state  "  may  in  some  cases  be  used  against  aliens.  The  more  important 
point,  \iith  respect  to  the  general  prerogative  powers  of  Colonial  Ministers,  was 
not,  apparently,  decided. 


3.   JUDICIARY 
CHAPTER    XXXV 

THE   SUPBEME   COURT 

We  have  already  discussed  somewhat  fully  the  constitution 
and  powers  of  the  Supreme  Court,  established  by  the  Act  of 
1852,^  and  as  these  constitution  and  powers  remain  substan- 
tially unaltered  by  more  recent  legislation,  it  will  be  possible 
to  deal  with  them  briefly  in  this  place. 

The  number  of  the  judges  of  the  Supreme  Court  has  been 
increased  to  six  (including  the  Chief-Justice),  but  the  additional 
salaries  thus  necessitated  have  not  been  included  in  the  Civil 
List,  which  is  therefore  inadequate  to  provide  more  than  a  part 
of  the  expenses  of  the  staff.  The  balance  is  guaranteed  by 
permanent  appropriation  under  a  colonial  statute.^  By  a 
liberal  construction  of  the  37th  section  of  the  Constitution  Act, 
the  judges  of  the  Supreme  Court  are  appointed  by  the  Grovemor 
in  Council,  but  their  commissions  are,  by  the  38th  section,  to 
run  during  good  behaviour.  As  a  question  which  is  of  no 
practical  importance,  but  of  some  little  theoretical  interest,  it 
appears  that  there  are  three  ways  by  which  a  judge  of  the 
Supreme  Court  can  be  temporarily  or  permanently  removed 
from  ofl&ce — 

1.  By  Her  Majesty,  for  misbeliaviour.  This  power  is  implied  in  the 
grant  of  the  commission,  but  under  present  circumstances  it  could 
hardly  be  exercised  without  raising  great  constitutional  difficulties. 

2.  By  the  Governor,  upon  the  address  of  both  Houses  of  the  Legis- 

lature (apparently  without  reason  assigned).^ 


1  AnU.  pp.  174-176.  *  Supreme  Court  Act  1890,  §  15. 

'  Constitution  Act,  §  88. 
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3.  By  the  Goveniot  in  Council,  as  a  temporary  measure,  until  Her 
AL^eely'B  pleuBure  be  known,  upon  Ibv  wilful  absence  -H-itbout 
KJUDiuUe  cause,  iiii^apacity,  or  neglect  on  the  port  of  the  jxilgc. 
(During  such  temporary  euspeneioii  a  locum  tencng  may  be  appointed 
by  the  Governor  in  Council).' 

Moreover,  a  judge  of  the  Supreme  Court,  ipso  facto,  vacatea 
Ilia  office  if  he  accepts  any  other  office  or  place  of  profit  iii 
Victoria,  utJess  granted  to  him  under  the  royal  aign-manual, 
or  imless  it  be  the  oftice  of  judge  of  the  Vice-Admiralty  Court." 
But  a  demise  of  the  Crown  does  not  affect  his  commission.* 

The  jurisdiction  of  the  court  remains  aa  fixed  by  the  Act 
of  1852,  but  the  manner  of  its  exercise  has  been  modified  in 
some  important  particulars.  Practically  the  court  now  sits  in 
the  followii^  capacities — 

1.  As  the  "Full  Court,"  which  must  consist  of  at  least 
three  Judges.*  This  court  hears  all  appellate  business,  and 
business  in  the  nature  of  appeals,  as  well  as  all  trials  at  bar, 
and  certain  matters  specially  allotted  to  it.''  It  aits  without  a 
jury.  The  decision  of  the  court  is  in  accordance  with  the 
opinion  of  the  majority,  and,  if  the  court  is  equally  divided,  the 
opinion  of  the  Chief-Justice,  or,  if  he  be  not  present,  ot  iJie 
senior  judge  present,  decides  the  matter.* 

2.  As  an  Ordinary  Court  of  First  Instance,  when  it  may 
lie  represented  by  a  single  judge  in  all  cases,  except  those  in 
which  two  or  more  judges  are  specially  required  by  statute.^ 

In  this  cajiacity  the  Supreme  Court  sits,  not  only  in  Mel- 
bourne, but  in  eighteen  other  places  specified  by  statute,  and 
distributed  amongst  the  six  bailiwicks  which  now  replace  the 
old  circuit  districts.  Strictly  speaking,  there  are  now  no  such 
things  as  "  Assizes,"  with  specially  constituted  Conimissioncra, 
but  the  judges  of  the  Supreme  Court  hold  sittings  of  the  court 
in  the  various  centres,  on  days  appointed  by  the  Governor  in 
Council.*  For  the  purposes  of  sheriff's  business,  the  colony  is 
divided  into  six  bailiwicks,  each  with  its  aherifl;"  but  the  central 
character  of  the  jurisdiction  of  the  Supremo  Court  is  ehuwn  by 
the  fact  tliat  all  civil  actions,  except  those  for  injury  to  ini- 

<  Supran*  Court  Act  leVO,  M  13  and  1 4. 

*  g  10.  '  Conititution  Act,  |  38. 

*  t4upreroe  Court  Act,  1800,  g  S,  and  sec,  t.g.,  tbo  Uurif^e  Act  18B0,  {S  3, 
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movables,  or  in  cases  specially  provided  for  by  statute,'  aie 
transitory,  i.e.  non-local  in  their  character,* 

3.  As  a  "  Council  of  Judges,"  which  must  assemble  at  least 
once  in  every  year  on  the  summons  of  the  Chief-Justice,  and 
may  be  summoned  at  any  time  to  an  extraordinary  meeting. 
The  Council  considers  the  operation  of  the  Supreme  Court  Act' 
and  the  Rules  of  Court  for  the  time  being  in  force,  and  the 
working  of  the  system  of  judicial  machinery,  and  reports 
annually  as  to  amendments  which  it  deems  advisable.* 

4,  As  a  Court  for  the  making  of  rules  of  procedura  The 
authority  of  the  Supreme  Court  in  this,  its  le^ative  capacity, 
has  been  previously  explained.' 

Ordinary  litigious  procedure  before  the  court  is  of  two 
kinds,  civil  and  criminal.  Civil  procedure,  between  subjdcte, 
is  commenced  by  a  writ  of  summons  and  conducted  through 
pleading  and  trial  to  judgment  and  execution.  A  defendant 
may  be  arrested  and  held  to  bail  on  mesne  process,  if  the 
plaintiff  satiaiies  the  court  that  there  is  reason  to  believe  that 
he  is  about  to  withdraw  Irom  the  jurisdiction,  and  that  such 
withdrawal  will  tend  to  defeat  the  action.*  After  final  judg- 
ment, a  party  ordered  to  pay  money  may  be  committed  to 
prison  for  a  term  not  exceeding  8L\  montlis,  if,  in  the  opinion 
of  a  judge,  he  has  contracted  the  liability  fraudulently  or  reck- 
lessly, or  has  neglected  to  satisfy  the  judgment  though  able  to 
do  so,  and  is  about  to  leave  the  colony  without  payment,  or  to 
change  his  place  of  abode  for  the  purpose  of  avoiding  payment.' 
In  the  criminal  business  of  the  Supreme  Court,  proceedings 
may  commence  by  indictment,  presentment,  information,  or 
(where  a  coroner  has  jurisdiction)  by  inquest.'  But  treason 
and  misprisions  of  treason  can  be  prosecuted  by  indictment 

'  E.g.  Marriage  Act  1S90,  i  103. 

'  Supreme  Court  Act  1890,  %  41.  The  jsme  lula  applies  also  in  mui]?  cmm 
to  critniiud  prosecntiouB  (CKmes  Act  1890,  ^  392-3»9]. 

■  ^  in  SupreiDc  Court  Act  1890,  S  33,  but  I  whether  the  couBolidB[«j  itotnu 
fairl;  represente  the  former  law.  '  f  33. 

'  S3  23  to  29.  In  addition  to  these  functions,  the  taembeis  of  the  court  At  in 
chnmhcn  M  diipose  of  buainess  of  an  administratire  or  routinB  clurnettr. 

*  Supreme  Court  Act  1S90,  g  110,  111. 

'  Impriaonment  of  Fraudulent  Debton  Act  1890,  gj  8-13.  Similar  pnxiaioiia 
obtflin  aa  to  the  judgments  of  County  L'ourti  (I'iii.  $£  11-21).  The  limit  of  im- 
prisonment is  here  fonr  months. 

•  Crimea  Act  1890,  13  3S<1,  390.  Theia  nil«B  do  not,  of  courtie,  applj  to 
olTeucea  punishablG  b;  sammarjr  juriadiction. 
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only.^  Indictment  by  a  grand  jury  can,  apparently,  only  be 
preferred  upon  the  application  of  a  law  officer,  except  the 
alleged  offender  be  a  corporate  body,  or  except  it  be  sworn  that 
there  has  been  a  miscarriage  of  justice.^  A  presentment  is  an 
accusation  by  a  law  officer  or  a  Crown  Prosecutor  in  his  name, 
and  may  be  preferred  either  to  the  Supreme  Court  or  to 
General  Sessions.^  This  is  the  usual  method  of  bringing  a 
prisoner  to  trial.  An  information  is  an  accusation  filed  by  the 
Attorney-General,  or  with  his  permission.*  An  inquest  is  the 
formal  inquiry  held  by  a  coroner's  jury  in  the  case  of  sudden 
or  suspicious  death,  or  a  destructive  fire.^  If  a  coroner's  jury 
returns  a  verdict  against  a  person,  the  coroner  may  commit  him 
to  custody,  or,  in  cases  of  manslaughter,  or  arson,^  may  hold 
him  to  bail,  and  a  coroner's  commitment  or  bail  after  verdict  is 
equivalent  to  that  of  a  justice/ 

No  accused  person  may  be  charged  any  court  fee  in  the 
conduct  of  his  case.®  Upon  a  plea  of  "  not  guilty  "  he  is  put 
upon  his  trial  before  a  jury,  and  is  entitled  to  be  defended  by 
counsel.*  Moreover,  it  is  the  practice  of  the  court  to  allow  a 
prisoner,  after  a  verdict  of  guilty  has  been  pronounced,  to  make 
a  personal  statement  in  explanation  or  mitigation  of  his  crime. 
But,  after  conviction  for  felony,  the  prisoner  is  civiliter  mortmis, 
and  can  make  no  disposition  of  his  property ,^^  which  vests  in 
a  curator  appointed  by  the  Governor  in  Council,^^  who,  after 
payment  of  the  costs  of  the  prosecution,  the  convict's  debts, 
and  compensation  to  persons  who  have  suffered  by  the  criminal 
acts  of  the  convict,  may  make  an  allowance  for  the  support  of 
the  latter's  wife  and  family,  holding  the  balance  for  him  upon 
his  release.^^  No  conviction  or  attainder  for  treason  or  felony 
now  works  any  forfeiture  or  escheat.^^ 

^  Crimes  Act  1890,  §  386. 
»  §  889.  »  §  388.  *  §  890.  »  Coroners  Act  1890,  §  4. 

.      «  §  12.  '  §  15.  8  Crimes  Act  1890,  §  446. 

»  §  447.  *•  §  550.  ^  §  652.  ^^  §§  555-560.  i»  §  544. 
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OTHER   CENTRAX   COURTS 


Two  other  courts  having  central,  though  somewhat  special 
jurisdictions,  require  a  word  of  notice.  These  are  the  Court  of 
Insolvency,  and  the  Vice- Admiralty  Court. 

The  former  is  a  court  of  record,  having  jurisdiction  in  and 
for  Victoria.  Within  its  proper  scope  it  has  the  powers  of 
the  Supreme  Court,  and  its  judges  sitting  in  chambers  have  the 
powers  of  judges  of  the  Supreme  Court  acting  in  a  similiar 
capacity.^  It  has  original  jurisdiction  in  all  matters  of  insolv- 
ency, except  where  expressly  prohibited  by  statute. 

The  Governor  in  Council  is  entitled  to  appoint  "  a  judge  " 
of  the  Court  of  Insolvency,  and  all  judges  of  county  courts  in 
Victoria  are  ex-ojicio  judges  of  the  court,  subject  however  to 
the  local  limits  of  jurisdiction  imposed  upon  them  by  the 
assignment  of  special  districts.*  So  that  the  Court  of  Insolv- 
ency would  appear  to  be  a  central  court  with  local  branches. 
An  appeal  from  any  order  of  the  court  lies  to  the  Supreme 
Court.^ 

Proceedings  are  commenced  by  the  presentation  of  a 
petition  to  the  court,  either  voluntarily,  by  the  insolvent  himself 
or  his  representative,  or,  as  a  hostile  step,  by  creditors  upon  the 
happening  of  certain  events.*  In  the  voluntary  cases,  the 
court,  upon  proof  of  the  facts,  makes  an  order  vesting  the 
estate  of  the  petitioner  in  one  of  the  official  assignees  of  the 
*  court.^  In  contentious  cases,  the  court  makes  a  provisional 
order,  or  order  nisi,  contingent  upon  the  alleged  insolvent  not 
showing  cause  within  a  certain  time,  and,  in  the  interval,  the 

^  Insolvency  Act  1890,  §  5.  '  §§  7  and  8. 

*  §  11.  «  §§  S4  and  87.  ^  §§  34  and  85. 
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court  may  place  ihe  estate  under  temporary  sequestration.' 
"When  the  order  is  mode  abaolute,  the  estate,  na  in  the  volun- 
tary cases,  vests  temporarily  in  an  official  of  the  court,*  but 
the  creditors  are  entitled  to  appoint  a  trustee  and  a  committee 
of  inspection,  and  upon  confirmatioii  of  the  appointment  by 
the  court,  the  property  passes  to  the  trustee.'  The  insolvent 
is  bound  to  give  up  all  his  property  except  that  which  he  holds 
<is  trustee,  and  the  tools  of  his  trade  and  necessary  apparel  and 
bedding  of  himself  and  family  to  an  amount  not  exceeding 
£20,*  The  trustee  or  assignee  realises  the  estate  and  distri- 
butes it  amongst  the  creditors,  having  for  this  ptirpose  large 
disciplinary  powers  over  the  insolvent.  If  the  latter  complies 
with  the  provisions  of  the  law,  and  has  not  in  the  opinion  of 
tile  court  been  guilty  of  causing  his  own  insolvency  by  fraud 
or  negligence,  he  may  be  granted  his  certificate  of  discharge, 
which  will  free  him  from  all  claims  provable  in  his  insolvency.* 
Instead  of  adopting  the  process  of  the  court,  the  creditors 
may  accept  a  proposal  for  liquidation  by  arrangement,  in  which 
the  estate  is  realised  privately  Ity  the  creditor's  trustee,  or 
they  may  t«M3«pt  at  once  a  payment  of  a  composition  without 
realising  the  estate  or  divesting  the  insolvent  of  it.* 

The  Vice-Admiralty  Court  is  an  Imperial  tribunal  created 
by  a  statute  of  the  year  1863,'  which  provides  that  upon  any 
vacancy  of  the  office  of  judge  of  a  Vice-Admiralty  Court 
in  a  British  Possession  Ivecoming  vacant,  the  Chief-Justice,  or 
Principal  Judicial  Officer  of  such  Possession,  ahull  ex  officio 
occupy  it,  with  power  to  appoint,  with  the  approval  of  the 
Governor,  a  r^istrar  or  niarshaL*  Before  the  passing  of  this 
statute  it  was  usual  to  uppouit  a  vice-admiralty  judge  for  each 
colony  by  letters-patent  under  the  seal  of  the  High  Court  of 
Admiralty,  and  tliis  power  is  still  reserved  by  the  statute." 
By  a  later  Act,  the  judge  is  empowered  to  appoint  a  deputy 
judge  or  judges,  with  deputy  registrars  and  marshals,  subject 
to  the  disallowance  of  the  Admii-alty,  and  the  deputy  judges 
may  sit  either  witli  or  apart  from  the  judge,  or  in  the  siune  01 
other  places,  according  to  the  discretion  of  the  judge." 

>  IiualT«iicy  Act,  S  3S.  Tliii  (lOWdr  is  alio  giTen  to  a  jud^  of  the  SupreTiia 
Court,  anil,  u  a  mattflt  of  (ad,  oontontioiw  bonnsM  of  tbii  kind  ii  tuually  dU- 
]KM(!d  of  by  ths  Supnnu  Court. 

*(G9.  'f<ll>  *|70.  "U 183-141.  *«S1S3-ISS. 

•  28  4  27  Vic.  c.  at,  «  *  and  S. 


T  2S  k  27  Tk.  e.  21. 
•IT. 


>  SO  &  SI  Vio.  c  45,  H  5-13- 
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The  Court  of  Vice- Admiralty  has  jurisdiction  in  all  claims 
for  seaman's  and  master's  wages,  for  services  rendered  to  a  ship, 
and  for  damage  done  by  a  ship,  as  well  as  for  claims  arising 
out  of  liens  and  mortgages  on  a  ship.  It  also  takes  cognisance 
of  all  breaches  of  the  Eegulations  of  the  Eoyal  Navy,  and  of  all 
matters  arising  out  of  droits  of  Admiralty.^  As  a  general  rule 
it  is  immaterial  that  the  cause  of  action  has  arisen  beyond  the 
limits  of  the  possession  in  which  the  court  is  established.^ 

The  judge  and  officials  of  the  Vice- Admiralty  Court  are  paid 
by  fees  from  time  to  time  fixed  by  the  Admiralty,  and  an 
appeal  lies  from  a  decision  of  the  Vice- Admiralty  Court  to  the 
Privy  Council.^  But  no  appeal  can  be  brought  after  the 
expiration  of  six  months  from  the  decision  complained  of,  nor 
can  it  be  brought  at  all  from  any  merely  interlocutory  order, 
except  with  the  permission  of  the  judga* 

\NoU. — The  reader  is  warned  that  the  position  of  the  Vice- Admiralty  Conrt 
may  at  any  moment  be  changed  by  the  application  to  the  colony  of  the  Imperial 
statute  53  &  54  Vic.  c.  27.  Bat  the  statute  expressly  provides  that  its  terms 
shall  not  extend  to  Victoria  until  they  have  been  made  specially  applicable  by 
Order  in  Council,  and*it  is  believed  that  no  steps  to  obtain  this  Order  have  yet 
been  taken.] 

1  26  &  27  Vic.  §§  10  and  11.  «  §  13. 

»  §  22.  *  26  &  27  Vic.  c.  24,  §  22. 


In  the  case  of  a  couiiiiuaity,  sucli  as  Engliiud,  which  has 
been  gradually  formed  by  the  coalescence  of  a  number  of 
formerly  separate  unit6,  it  is  exceedingly  difficult  to  give  any 
coherent  account  of  the  atate  of  local  goverument.  Some  of 
the  local  organs  date  back  to  a  time  far  older  than  the  central 
government  itself.  Others  have  been  gradually  dovetailed  into 
them  in  the  course  of  centuries,  till  the  i-esult  ia  a  bewildering 
mosaic  without  unity  or  method.  Such  was,  in  fact,  the  case 
in  England,  until  the  statutes  of  the  present  century '  made 
some  attempt  to  reduce  the  chaos  to  order.  Parishes,  liuudreds, 
municipalities,  highway  districte,  petty  sessional  divisions,  poor 
law  unions,  electoral  districts,  health  districts,  ridings,  and 
other  units  of  government  lay  huddled  together  in  confusion, 
overlapping  and  rivalling  one  another. 

Happily  in  the  case  of  Victoria  the  materials  are  far 
sim])ler.  In  the  tnie  sense  of  the  term,  there  never  has  been 
any  local  government  in  Victoria.  That  is,  there  has  never 
Ijcon  any  local  unit  evolved  spontaneously  and  independently 
of  the  central  [wwer.  Every  local  authority  is  a  creation 
either  of  the  Imperial  or  the  colonial  lugislature,  and  is  a  sub- 
ordinate body  deriving  its  existence  froui  a  higher  source. 

This   fact   has,  naturally,  i»rfMluct.Hl   ti   i>alpable   unity   in 

the  system.     Powers  of  government  confeiTud  upon  local  butlies 

1  S.g.  Ili«  G  k  e  WiU.  IV.  0.  TO  &n<l  Bl  k  S2  Vio.  t.  41. 
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f  have  from  tune  to  time  been  codified  and  arranged  with  8 
I  to  their  working  aa  a  whole.     Care  has  been  taken  to  ] 
I  the  hand  of  the  central  authority  over  all. 

Putting  aside  fnr  the  present  the  judiciary  aspect  of  loc 
[  government,  we  may  say  that  there  are,  practically  speaking. 
Ltwo  units  of  lociil  administration,  the  municipality  and  the 
I'lnining  district.  Others  doubtless  exist,  and  may  in  the  future 
I  rise  into  great  importance.     The  needs  of  irrigation  and  water 

■  supply,  and  the  efforts  made  to  satisfy  them,  may,  in  Victoria 

■  as  in  India,  give  birth  to  a  widespreading  system  of  local 
I  administration.  At  present  the  system  is  limited  iu  its  opera- 
I  tion.  Land  districts  also  there  are,  but  these  tend  to  disappear 
Kos  the  Crown  lauds  are  disposed  of,  and  the  inOuence  of  the 
1  ttmnicipalitiea  extends.  "  Veriuin  Districts,"  with  powers  of 
I  self-govern ment,  exist  (as  we  have  seen)  in  the  Mallee  Country, 
[but  their  scope  is  luuited.  Coiintiea  and  pai-ishes  are  mere 
I  geographical  expressions. 

Of  the  two  imits  which  we  have  chosen  for  discussion, 
I  there  can  be  no  doubt  that  the  municipality  is  infinitely  the 

■  more  important.  Its  scope  is  now  almost  univei'sal,  its  powere 
L  arc  constantly  being  extended,  while  the  scope  and  influence 
I  of  the  mining  tlistrict  tend  to  contract.  We  will,  therefore, 
[  deal  with  municipal  govemmeut  first. 

It  will  be  remembered  that  we  Iiave  brought  our  sketch 
f  of  the  developement  of  municipal  government  up  to  the  year 
1855,'  In  that  year  there  existed  a  genera!  system  of  local 
government  in  the  urban  districts,  framed  under  the  "  Act  for 
the  establishment  of  Municipal  Corporations."  *  This  statute 
was  slightly  altered  by  two  enactments'  passed  in  the  years 
1856  and  1860  respectively,  aud  irom  the  latter  we  learn 
that  at  the  time  of  its  appearance  fifty-six  municipal  districts 
had  been  created  under  the  general  Act. 

Shortly    afterwards    the    "  Municipal    Corporations    Act 

I  1863"*  recast  the  scheme,  by  constituting  the  existing  cUs- 

I  tricts  "  original  boroughs,"  and  providing  for  the  creation  of 

new  "  boroughs,"   thus   introducing  that   distinction   of  name 

I  between  urban  aud  rural  municipality  which  has  since  been 


'  AvU,  pp.  168.173. 

*  '^Vio.  No.  18(exdailing» 


'  18  Vio.  No.  15. 
n  from  the  municipal  franchbe),  and  SI  Vic 
•  27  Vic.  No.  1S4. 
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always  retained.  By  this  alutute  power  was  given  to  the 
Governor  in  Council  to  divide  any  borough,  on  its  own  pelition, 
into  "  wards," '  and  largely  increased  jurisdiction  in  suet 
matters,  for  iustaiice,  as  markets,  slaughter-houses,  baths,  and 
refreshment  licences,  was  conferred  on  the  municipal  authori- 
ties.* 

Apparently  the  progress  of  developement  under  this  statute 
was  not  very  rapid,  for  we  learn  from  the  next  enactment  on 
the  subject,  the  "Boroughs  Statute"  of  1869,*  that  only  four 
new  boroughs  had  been  created  under  it.  Tliis  new  statute 
made  certain  alterations  in  the  number  of  councillors,  and  re- 
arranged the  francliise.  It  also  conferred  the  title  of  "  Mayor  " 
upon  the  chief  magistrate  of  the  borough.  Tliia  enactment 
brings  the  history  of  urban  municipalities  down  to  the  point  at 
which  they  were  united  with  the  rural  authorities  in  an  uni- 
form system. 

We  have  seen  *  that,  after  repeated  failures,  local  govern- 
ment in  the  rural  districts  had  in  1855  got  bo  far  as  the 
authorisation  of  voluntary  "  districts  "  charged  with  the  making 
and  maintenance  of  parish  and  cross  roads  and  bridges,  and 
working  in  subordination  to  a  Central  Road  Board  in  Mel- 
bourne, We  have  seen  also  tliat  the  powers  of  the  Central 
Road  Board  had  been  transferred  to  the  Board  of  land  and 
Works  in  the  year  I860.' 

But  the  general  policy  of  developement  was  continued  by 
an  important  statute  passed  in  the  year  1863,*  which,  while 
repealing  the  Act  of  1853,  continued  the  existing  Roail  Dis- 
tricts, and  provided  for  the  creation  of  new  ones,  under  the 
corp<jnite  title  of  "  District  Board  and  Kat^payers."  Each 
district  was  to  be  governed  by  a  board,  elected  by  ratepaying 
occupiers  to  the  extent  of  £10  annual  value.  The  districts 
had  to  make  and  maintain  local  roads  an<l  bridges,  and  to 
maintain  such  parts  of  the  main  roads  as  passed  through  their 
jurisdiction.  They  might  also  be  called  upon  to  construct 
main  roads  at  tlie  expense  of  the  central  government  To 
KHftble  them  to  carry  out  these  duties,  they  were  empowered 
to  pass  by-laws,  levy  rates  and  tolls,  and  take  bmd  and 
materials  upon  payment  of  compensation. 

1  27  Vic.  No.  184,  (18.  '  g  73,  <rXf. 

•  AfiU.  p.  171.  '  By  tlio  :;;i  Vic.  Ko.  90. 
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By  a  moat  important  part  of  the  Act  now  under  review, 
the  Governor  in  Council  was  empowered  to  proclaim  as  a  "  shire  " 
any  Road  District  having  an  area  of  100  square  miles,  and 
having  paid  a  sum  of  £1 000  under  its  last  general  rate.  Such 
shire,  when  constituted,  was  to  be  governed  by  an  elective 
council,  with  a  president,  and  to  he  endowed  with  largely 
extended  powers  and  duties,  such  as  the  regulation  of  pounds, 
slaughter-houses,  and  places  of  amusement,  and  the  manage- 
ment of  commons.'  An  important  section'  empowered  the 
governor  in  council  to  adjust  the  boundaries  of  shires  and  dis- 
tricts to  those  of  electoral  districts.*  It  appears  by  a  later 
statute  that  no  less  than  106  shires  or  road  districts  had  been 
proclaimed  imder  the  various  enactments  we  have  enumerated, 
before  the  close  of  the  year  1869.* 

This  later  statute,  the  "  Shires  Statute  "  of  1869,  provided 
for  the  gradual  extension  of  the  shire  system  throughout  the 
rural  districts  of  Victoria,  by  authorising  the  proclamation  as 
a  shire  of  any  area,  not  comprised  within  the  limits  of  a 
borough,  containing  rateable  property  capable  of  producing  a 
sum  of  £100  upon  a  rate  of  one  shilling  in  the  pound,  when- 
ever an  unopposed  petition  of  fifty  inhabitant  ratepayers  should 
desire  it.  The  shires  were  to  be  incorporated  as  "  the  Presi- 
dent, Councillors,  and  Eatepayers,"  and  to  be  capable  of  sub- 
division into  ridings,  corresponding  with  the  wards  of  a  borough, 
and  having  the  members  of  the  Council  equally  apportioned 
amongst  them.  There  was  a  provision  for  regular  subsidies 
from  the  central  government  to  each  shire,  during  the  first  five 
years  of  its  existence,  in  the  proportion  of  twice  the  amount  of 
rates  locally  levied  on  a  given  basis."  To  the  duties  of  the 
councils  were  added  the  control  of  the  markets,  the  establish- 
ment of  asylums,  and  others.*  Finally,  an  enactment  of  the 
succeeding  year "  empowered  the  Governor,  without  waiting  for 
a  petition,  to  proclaim  any  Koad  District,  of  whatever  area, 
whose  rateable  property  should  at  the  last  general  rate  hare 
stood  at  a  net  annual  value  of  £12,000, 

<  27  Vic.  No.  176,  g§  379-320.  Elaborate  provision  for  commoiiB  liad  bean 
made  by  the  35  Vic.  No.  146,  SS  63-78.  '  No.  284. 

'  Apparently  (here  U  now  no  identity  between  the  ttca  (sX.  Local  GoTcniSMiit 
Art  1890,  Sobed.  2,  aud  ConstitutioD  Act  Ameodmeut  Ai't  ISftO,  Sclied.  IT). 

*  88  Vic  No.  858  (Scbed.  1).  '  83  Vic.  No.  BBS,  %  9M. 

•  Ihid.  $1  339-367.  '  34  Vic  No.  387. 
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This  brings  tlie  Uistorj-  of  inunicipal  govenujient  do\vn  to 
tlie  time  of  the  great  consolidating  "  Local  Gnvenuneut  Act 
1874,"'  wliicb  put  rural  and  urban  municipalities  nearly  on 
the  same  footing.  As  this  statute,  though  frequently  amended, 
is  still  the  basis  of  the  existing  law,  we  may  proceed  to  take 
an  analytical  survey  of  the  present  system. 

Nearly  the  whole  of  Victoria  is  now  covered  by  niuni- 
cipalities,  and  of  municipalities  tliere  are  practically  two 
examples,  boroughs  and  shires.  There  are  at  present  57 
boroughs  and  132  shires.'  Any  boTOugli  having  a  gross 
revenue  of  not  leas  than  £10,000  may  be  proclaimed  a 
"  town,"  and  any  borough  having  a  gross  revenue  of  not  less 
than  £20,000  a  "city."'  But  towns  and  cities  are  by  con- 
stitution "  boroughs,"  *  and  the  distinction  between  tliem  is 
mainly  titular.  The  city  of  Melbourne  and  the  town  of 
Geelong  are  still,  for  the  most  part,  governed  by  their  special 
Acts,  and  do  not,  therefore,  come  within  the  operation  of  the 
general  rules  affecting  municipalities.''  The  old  "  counties  " 
and  "  pastoral  districts "  liave  no  meaning  so  far  as  local 
government  is  concerneil. 

A  borough,  then,  is  an  area  so  pi-oclaimed,  containing  not 
more  than  6  square  miles,  and  having  no  point  in  it  distant 
more  than  6  miles  from  any  other  point,  and  containing  at  the 
time  of  proclamation  a  population  of  inhabitant  householders 
not  less  than  300.''  A  shire  is  an  area  30  proclaimed,  con- 
taining, at  the  time  of  proclamation,  rateable  property  capable 
of  yielding,  upon  a  rate  not  exceeding  one  shilling  in  the 
pound  on  the  annual  value  thereof,  a  sum  of  £5007  The 
inhabitants  of  each  borough  and  shire  constitute  u  corporation 
by  law,  and  are  known  as  a  "  municipality." '  The  official 
title  of  the  corporation  of  a  borough  or  towii  is  "  Mayor,  Coun- 
cillors, and  Burgesses,"  of  that  of  a  city,  "  Mayor,  Councillors, 
and  Citizens,"  of  that  of  a  shire,  "  Prusident,  Councillors,  and 
liatepayers." " 

'  3S  Vic  No.  509. 

*  Local  OaremmpDt  keX  ISSO,  Sclicl.  S.  ■  Ihid.  \  U  [xi.-xU.) 

*  Md.  g  S*.  "tStioi"  ■nil  "towni"  hum  boKMod  bortowing  powira  (cf. 
tatl).  *  Ihid.  g  G. 

*  LmsI  GoTurnineiit  Act  ISBO,  I  14  (11.)  Appiniitly  *  buroufch  whoM  In- 
bnbituit  housohoMen  fall  bebw  tbe  namber  ot  SOO  n&nnot  Im  iliwnlvcd  on  thtt 
«cwHiiL.  '  /ttX.  J  II  (i.)  'ftirf.  S4.  »  md.%9. 
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The  governing  body  of  every  municipality  is  a  "  Council," 
and  all  the  acts  of  the  council  are  deemed  to  be  Acts  of  the 
municipality.^  We  will  deal  first  with  the  constitution  of  a 
municipal  council,  and  then  examine  its  legislative  functions. 

A  municipal  council  consists  of  the  number  of  councillors 
fixed  by  the  Order  in  Council  creating  the  municipality,  or  by 
some  subsequent  Order.*  Where  the  municipality  has  been 
created  since  1874,  its  council  consists  of  some  multiple  of 
three  persons,  not  less  than  six  nor  more  than  twenty-four,  if 
the  municipality  be  undivided.  If  the  municipality  be  sub- 
divided into  ridings  or  wards,  the  council  consists  of  three  mem- 
bers for  each  subdivision.^  The  actual  number  is  usually  nina* 
But  by  increased  subdivision  of  the  municipality,*  this  number 
is  necessarily  enlarged. 

Subject  to  certain  exceptions,  any  person  liable  to  be  rated 
in  respect  of  property  of  the  annual  value  of  £20  within  the 
municipality  may  be  a  member  of  the  council  so  long  as  he 
holds  the  qualification.*    The  following  are  the  disqualifications, 

1.  Sex.     No  female  is  qualified  to  be  a  member. 

2.  Insolvency.      No  uncertificated   and   undischarged   bankrupt   or 
insolvent  may  be  a  member. 

3.  Attaint  of  treason  or  conviction  of  felony  or  infamous  crime. 

4.  Mental  incapacity.^ 

5.  Holding  of  an  office  or  place  of  profit  under,  or  being  interested  in 

a  contract  with,  the  council® 

6.  Failure  to  sign  the  declaration  of  office  within  two  months  after 

election.* 

Any  person  who  acts  as  a  councillor  whilst  suffering  from 
any  of  the  above  disabilities  (except  unsoundness  of  mind)  or 
before  signing  the  declaration,  is  liable  for  every  offence  to  a 
penalty  of  £50.  But  the  official  acts  of  such  a  person  are 
vaUd.^^ 

One-third  of  the  members  of  the  municipal  council  or,  in 
case  of  subdivision,  one-third  of  the  representatives  of  each 
subdivision,  retire  every  year,  but  are  eligible  for  re-election.^^ 

1  Local  Government  Act  1890,  §  10.       «  Ihid,  §  14.       «  Ibid.  §§  11  and  12. 
*  Hayter,  VicUn-ian  Year  Book  1890-91. 

B  Local  Government  Act  1890,  §§  12  and  14  (vii.)  "  Ibid.  §  49. 

'  Ibid.  §  50.  8  Ibid.  §  51.  •  Ibid.  §  52. 

'^  Local  Government  Act  1890,  §  53.    There  is  also  a  penalty  for  procuring  or 
assisting  in  the  nomination  of  an  unqualified  person  as  a  candidate  (§  118). 
"  nnd.  §  54. 
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And  extraordinary  vacancies  may  occur  in  any  of  the  following 
events — 

1.  Death. 

2.  Benignation.  ' 

3.  Incapacity.' 

4.  OusUir  by  the  Supredie  Conrt. 
0,   Abgeiiue,  williout  leave  of  the  council, 

from  four  consecutive  ordinary  meeting!.* 

A  Councillor  elected  to  fill  an  extraordinary  vacancy  is 
deemed,  for  purposes  of  retirement,  to  have  been  elected  at  the 
3ame  time  as  the  last  occupant  of  his  seat  who  was  elected  at 
an  annual  election." 

Every  person  of  full  age  who  on  the  10  th  June  in  any 
year  is  liable  to  he  rateil  in  respect  of  any  pi-operty  within  a 
municipality,  and  who  haa  paid  all  liis  rates  up  to  three  months 
previously,  is  entitled  to  be  enrolled  upon  the  roll  of  municipal 
voters  for  that  year.  If  such  property,  being  in  a  borough,  is 
rftteil  at  less  than  £50,  pr,  in  a  shire,  at  less  than  £25,  he 
obtains  only  one  vote;  if  in  a  borough  at  between  £50  and 
£100,  or,  in  a  shire,  at  between  £25  and  £75.  he  obtains  two 
votes;  if  his  rateable  property  amount  to  or  exceed,  in  a 
borough  £100,  or  in  a  shire  £75,  he  obtains  three  votes.  No 
one,  except  an  occupier,  can  claim  enrolment  in  respect  fif 
property  worth  less  than  £10  a  year.  In  alt  cases  where  there 
is  an  occupant,  he,  and  not  the  owner,  is  entitled  to  be  enrolled 
in  respect  of  tbt;  property.* 

The  municipal  clerk  makes  out  the  municipal  roll  in  the 
last  week  of  June  in  each  year,  from  the  lapt  rate  books  and 
the  returns  of  the  rate  collectors.*  The  draft  roll  preparud  by 
the  municipal  clerk  is  thi-n  open  for  inspection,  and  n  revision 
court  is  held  by  the  chairman  and  council  to  decide  upon 
objections.  At  least  three  councillors,  in  addition  to  the 
cbainnau  or  his  deputy,  must  Ite  present.* 

After  all  objections  are  heard  and  adjudged,  the  chairman 

'  {Kind  not  *iiecin«il,  «m  Lonl  Covwument  Act  ISBO.  1 1&). 

'  §  6«.  '  8  B7.  '  g  00. 

'  H  70,  71.  It  will  b«  remembeKiI  tliit  mnnicipol  rail*  are  usnl  alio  for 
p«rlianiiiiitM7  vlMtiona.  At  non-jnynivDl  of  ntu  ii  no  tar  to  tlio  |wrli«tD<)iit>ry 
fnuiDhlM,  the  nam**  nf  all  lUfanliinj;  ntepayen  ate  k*])!  on  •  arpanto  Totfn' 
lilt  {g  OS).  Bui  only  aucb  la  arc  male*  can  rota  at  parllamoDlar;  Blections 
(Coiutitulioii  Act  AnwnilniBnt  Act  1890,  tf  IE  and  ISS). 

*  Lowl  Qovernment  Act  16B0,  |  74. 
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and  at  least  two  members  of  the  council  sign  the  list,  which 
then  becomes  the  municipal  electoral  roll  for  the  year.^  Elec- 
tions are  held  annually  on  the  second  Thursday  in  August,  to 
fill  the  vacancies  caused  by  periodical  retirenlents.  Elections 
to  fill  extraordinary  vacancies  take  place  when  required.^ 
Where  a  municipality  is  subdivided,  annual  elections  take 
place  for  each  subdivision.  Every  one  whose  name  is  on  the 
municipal  roll  is  entitled  to  give  the  number  of  votes  appear- 
ing there  against  his  name.'  The  nomination  of  candidates  is 
made  to  the  returning  officer,  who,  in  the  case  of  a  municipality 
not  subdivided,  is  the  chairman  of  the  council ;  where  there 
are  subdivisions  the  council  or,  failing  them,  the  governor  in 
council,  appoint  one  of  the  existing  councillors  for  the  sub- 
division or  some  other  person  if  no  such  councillor  can  act.* 
A  nomination  paper  must  be  signed  by  ten  duly  qualified 
electors  ^  and  also,  as  an  acceptance,  by  the  candidate  nominated. 
A  deposit  of  £10  must  also  be  made  in  each  case,*  and  in  case 
a  candidate  fails  to  poll  one-fifth  of  the  number  of  votes 
received  by  the  successful  candidate  lowest  on  the  poll,  his 
deposit  is  applied  by  the  returning  officer  towards  the  payment 
of  official  expenses.^  A  candidate  may,  however,  retire,  with 
the  consent  of  five  of  his  nominators,  not  later  than  four  clear 
days  before  the  day  of  polling,®  and  he  is  then  entitled  to  have 
his  deposit  returned.* 

In  the  event  of  a  contest,  the  polling  takes  place  on  the 
day  fixed  by  statute  for  the  election.^® 

There  is  a  polling  place  for  each  subdivision,"  and  the 
returning  officer  provides  polling  booths  in  such  a  proportion 
that  not  more  than  600  voters  can  be  called  upon  to  vote  at  any 
one  booth.^^  The  voting  begins  at  8  A.M.,  and  lasts,  in  the  case 
of  a  shire,  till  4  p.m.,  and,  of  a  borough,  till  5  p.m.^*  It  is  con- 
ducted by  ballot,  each  ballot  paper  contains  the  names  of  all 
the  candidates  in  alphabetical  order,  each  voter  receives  as 
many  ballot  papers  as  he  has  votes,  and  strikes  out  the  names 
of  all  those  candidates  for  whom  he  does  not  wish  to  vote.^* 

^  Local  Government  Act  1890,  §§  80,  81.     Tbo  actual  official  roll  is  a  printed 
copy  signed  by  the  municipal  clerk  and  handed  to  the  chairman. 

a  §§  97,  100,  and  101.  «  §  105.  <  §  108.  »  §  110. 

«  §  111.  7  §  188.  8  §  119.  »  §  188. 

i<>  §  118.  "  §§  116  and  185.  "  §  117. 

"  §  118.  "  ^  118, 125,  and  127. 


Each  ballot  pa|)er  is  marked  on  the  back  with  the  voter's 
number  on  tlie  muuicipal  roll,'  and  a  person  applying  for  a 
ballot  paper  may  be  asked  certain  questions  to  lest  his  identity 
and  the  fact  that  he  has  not  voted  before.^  After  the  poll  has 
closed,  the  votes  are  counted  by  the  returning  ollicer,  who 
declares  the  result,  and  forwards  the  papers  sealed  up  to  the 
municipal  clerk,  by  whom  they  are  kept  secretly  for  six  months, 
after  which  time  they  are  destroyed  in  the  presence  of  three 
councillors.'  Disputes  as  to  the  validity  of  elections  are 
decided  by  the  Supreme  Court.* 

Having  now  considered  the  constitution  of  a  mimicipal 
council,  it  is  necessary  for  us  to  see  how  it  can  act.  And, 
taking  first  the  question  of  methods,  we  may  notice  the  dis- 
tinction between  normal  and  abnormal  methods,  the  latter 
being  resorted  to  for  business  of  special  importance. 

The  council  must  hold  an  annual  meeting  at  noon  of  the 
third  Tuesday  in  each  November  at  its  office,  and  it  may  hold 
ordinary  meetings  at  the  same  place  at  times  fixed  by  itself, 
These  onlinary  meetings  may  be  at  stated  intervals,  in  which 
case,  after  notice  lias  once  been  given  to  members,  they  need 
not  be  reminded  on  each  occasion.*  But  notice  of  special 
business,  including  the  revocation  or  alteration  uf  previous 
resolutions,  must  be  given  at  the  previous  meeting,  and  sent  to 
each  councillor,* 

vVt  all  meetings,  unless  it  be  specially  provided  to  the 
contrary,  all  memlters  present  must  vote.  The  voting  is  open, 
aud  a  majority  decides,  the  chairman  ha^dng  a  casting  as  well 
as  a  substantive  vole.'  Nine  members,  or  any  smaller  number 
forming  an  absolute  majority  of  ibe  council,  are  nece^jsary  for 
the  transaction  of  business.*  No  councillor  may  vote  U}ioii  or 
discuss  any  matter  in  which  he  has  a  pecuniary  interest,"  At 
the  onlinary  meetings  the  council  sits  with  open  doors."" 

Special  meetings  may  be  summoned  by  the  chairman  or  by 
any  three  councillors ;  two  clear  days'  notice  must  be  given 

>  LooiU  (iiiTumtiieDt  Act  1S90,  i  1S«.  '  «  I2S  >ti<l  1!9. 

*  H  130  and  131.  l/l»ny  of  thc«  elective  rulo*  tffly  alao  to  ilelboDrne  and 
GwIonKlfSllS,  111.  tndltO),  *  HISS.  167. 

•(SI70,  177.  'H  178  Mid  177. 

'  S  I'l.  In  tbo  cuo  or  ■  rfrontloo  or  ■  |inivloiiB  remliiUon,  untm  the 
nnmbon  pmcnt  bs  gtratar  tlun  thaw  at  the  meeting  which  paaml  the  reaolatton, 
there  mutt  be  ft  two>tUrdi  nu^atity  (g  177),      '  1 172.      •  J  173.       ■'  "  """ 
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in  a  liorough.  aud  four  iii  a  shire.'  A  "  special  order "  can 
only  be  issued  if  passed  at  a  meeting  of  which  special  notice 
has  been  given,  and  confirmed  at  a  subsequent  meeting,  held 
not  sooner  than  four  weeks  later,  which  has  been  advertised 
during  the  interval,  once  a  week,  in  a  local  paper,  and  of  which 
each  councillor  has  received  special  notice.' 

The  council  may  appoint  occasional  or  standing  committees 
of  itself,  and  may  appoint  a  chairman  and  fix  a  quorum  in  each 
case.^  It  may  also  appoint  an  office  either  within  the  district, 
or,  in  case  of  a  shire,  witliin  live  miles  of  the  boundary,*  and 
it  must  require  its  clerk  to  attend  there  during  stated  hours  for 
the  conduct  of  business.'  It  must  keep  pi'oper  minutes  of 
its  own  business  and  that  of  its  committees ;  aud  these  mloutea 
are  open  to  the  inspection  of  councillors  and  creditors  of  the 
municipality." 

The  legislation  of  a  municipal  council  consists  of  by-laws, 
regulations,  and  joint-regulations,*  By-laws  and  regulations 
are  practically  governed  by  the  same  rules,  e-tcept  that  ao 
regulation  can  impose  a  penalty.^  A  joint-regulation  (except 
in  special  cases  *)  requires  the  active  concurrence  of  at  least 
two  municipalities.  Each  by  -  law  and  regulation  of  a 
municipality  must  be  passed  by  "  special  order "  (above 
described)  of  the  council,  aud  sealed  with  the  common  seal 
of  the  municipality.'"  Each  joint-regulation  must  go  through 
a  similar  process  in  each  municipality  concerned  in  making  it. 
except  in  cases  in  which  the  compulsory  process  is  resorted  ta" 
Notice  of  the  proposed  legislation  must  be  published  not  leas 
than  seveu  days  before  the  confirming  meeting,  and  the  legis- 
lation itself  must  be  published  in  the  Oovtmmcnt  Gazette." 
Wlien  the  process  has  been  properly  gone  through,  thw 
by-law,  regulation,  or  joint-regulation  has  the  force  of  law 
throughout  the  municipalities  concerned  in  making  it,  and 
takes  effect  from  the  date  fixed  by  it  for  that  purpose,  or 
from  the  day  succeeding  publication."  But  the  operation  of 
all  municipal  legislation  is  subject  to  certain  restrictions. 

*  S  182. 

'  g  188. 
'"  S  IBB. 
"  %  200.     If  it>  cerUin  Daaea  municipalitiu  rcfiua  to  concur,  tlioy  xntyjtn 
Iield  bound,  with  the  ajiprovml  of  the  GoreniDr  in  Council,  by  ■  regulallun  a    ~ 
by  a  Binglo  inuuicipalily  (S  202).  "  g|  201  Mid  201.  "  j  :;03, 


Local  OoveramcDt  Act  1890,  9  178. 

•-im 

S3  186  and  187. 

=  1188 

8  188. .                     "  1  2IB. 

>  See  I. 
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1.  It  must  not  conlain  matter  contrary  t 
iu  Victoria.* 

2.  Il  may  be  repealed  liy  the  Oovernor  ii 

in  the  Gifixn\maA  Qastilt? 

3.  It  may  be  quasbed  for  illegality  by  tbe  Supreme  Court,  upon  tbi 

applicfttion  of  a  resident  ralcpnyer.^ 


any  "  public  law  " '  in  turce 
Council,  by  Order  publJBbed 


Moreover,  a  by-law  or  regulation  may  be  regularly  repealed 
by  a  subsequent  by-law  of  the  same  municipality,  and  a  regu- 
lation by  a  subsequent  regulation.*  The  repealing  legislation 
must  observe  tlie  rule  as  to  tnajoritiea  before  noticed."  A  joint- 
regulation  may  be  repealed  by  a  subsequent  joint-regulation.' 

The  subjecta  upon  which  a  municipal  council  may  legislate 
by  making  by-law.s  are  very  numeroiis,  and  it  is  impossible  here 
to  do  more  than  enumerate  some  of  the  most  important.  But 
it  is  worth  noticing  that  such  by-laws  may  be  either  of  an 
onginal  character,  or  they  may  be  simply  adoptions  of  a 
common  form  provided  by  the  Local  Government  Act  for 
certain  cases.* 

Taking  first  the  cases  in  which  the  council  may  proceed 
directly  to  pass  by-laws,  we  may  enumerate  the  following 
subjects  as  coming  within  its  jurisdiction, 

1,  The  management  of  streets  and   footwaye,  including  very  wide 

powera  for  tbe  prevention  of  nuiiancei  of  all  kinds. 
8.  Tbe  control  and  care  of  waterworks  and  drniiia. 

3.  Tbe  management  of  wharfs,  jettie*,  and  piers  belonging  solely  to 

the  council  atuj  not  within  tbe  operation  of  any  Act  relating  to 
porta  and  harbours. 

4.  The  management  of  commons,  public  reserves,  place*  of  public 

recreation  <*  or  instructtoo,  belougiiig  to  or  placed  under  the  control 
of  the  council. 

5.  Tbe  regulation  of  buildingn,  including  tbe  removal  of  dangerous 

slructures. 

6.  Tlie  prevention  of  dangers  from  fire. 

7.  The  Buppreasion  of  nuisances  (generally,  and  of  varions  special 
kinds  enumerated). 

S.  Tbe  carriage  of  pastongers  or  goods  by  public  conveyances,  such  as 
cabe,  carte,  and  boals. 


'  l.t.  (prssouisbly]  any  law  ncofcnioQJ  by  tb«  Sui>reme  Court,  and  alTectiDg 
tbe  colony  gsnwally.  *  Local  Govemment  Act  18B0,  jt  193. 

•  §  a08.  *  S  22*-  '  I  207. 
'  ;;.  V.  i'Airt  <i^ //iindy,  13  V.  L.  II.,  flOfl. 

'  Local  Goremmsnt  Act  1390,  \  207.  ■  g  Ul  (I.  and  II.] 

*  Th<  f^nliiig  of  Uquar  liconcos  la  within  tbs  jurisdictliin  of  a  spafislly 
ooiHlituted  syiiWim  of  "  Ikcnniiig  courts  "  {c[  Licotuiug  Act  ISBO,  f|  t0-M}. 
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9.  The  conduct  of  the  business  of  the  council  and  its  officers. 

10.  The  conduct  of  public  meetings  and  ratepayers. 

11.  The  establishment  and  regulation  of  fairs,  public  sales,  labour 

marts,  and  offices. 

12.  The  supply  and  distribution  of  water  from  waterworks  under  the 

management  of  the  council 

13.  Sewerage  and  drainage.^ 

14.  Lighting. 

15.  Public  decency  and  public  health.^ 

16.  Quarrying  and  blasting  operations. 

17.  Traffic  and  processions.^ 

18.  The  use  of  public  baths  and  washhouses  provided  by  the  council* 

19.  The  control  of  markets  provided  by  the  council.^ 

Besides  which  the  council  have  a  general  power  of  making 
by-laws  for  generally  maintaining  the  good  rule  and  govern- 
ment of  the  municipality.®  But  it  is  doubtful  if  tliis  general 
power  is  worth  very  much.^ 

By  way  of  indirect  legislation,  the  council  may  pass 
by-laws  adopting  existing  pro\'isions  on  the  subject  of 

a.  The  matters  enumerated  as  Nos.  1  to  9  ante^  as  subjects  of  direct 
legislation.  (These  provisions  are  contained  in  Schedule  8  of  the 
Local  Government  Act  1890.)® 

6.  Water  supply.  (Provisions  contained  in  any  Act  of  Parliament 
authorising  their  adoption.)  * 

c.  Any  of  the  sections  of  Division  I.  of  Part  V.  of  the  Water  Act  1890.^^ 

And  the  council  of  a  shire  may  by  any  by-law  extend  to 
any  part  of  its  district  any  of  the  provisions  of  Part  I.  of  the 
Police  Offences  Act  1890.^^ 

Moreover  any  council  may  make  regulations  or  join  with 
other  councils  in  making  joint  regulations  authorised  by  any 
provisions  adopted  under  a  (ante)}^ 

^  All  public  sewers  and  drains  in  a  municipal  district,  and  all  sewers  and 
drains  in  and  under  the  streets  thereof,  whenever  and  however  built,  are  vested 
in  the  municipality  and  placed  under  the  entire  control  of  the  council  (Local 
Government  Act  1890,  §  464). 

'  By  §  16  of  the  Health  Act  1890,  the  municipal  council  is  practically  made 
the  local  Board  of  Health  for  the  municipality.  In  this  capacity  it  is  largely 
subject  to  the  control  of  the  Board  of  Public  Health. 

s  §  191  and  Sched.  13.  *  §  480.  »  §  510.  «  §  191  (xix.) 

7  See  In  re  Coiincil  of  Kyncton^  Ex  parte  Oumer,  1  W.  and  "W.  (L.)  11, 

8  Local  Government  Act  1890,  §  191  (i.) 

•  §  191  (iv.)    Sometimes  these  Acts  empower  direct  legislation  by  the  muni- 
cipality (eg.  Water  Act  1890,  §  518).  w  §  191  (ii.) 
^  §  190.    These  provisions  arc  already  in  force  in  all  boroughs  {ibid,) 
"  §  192. 
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Finally,  we  have  to  see  how  the  legislation  of  a  municipal 
council  is  enforced. 

Disobedience  to  any  by-law,  regulation,  or  joint-regulation 
of  a  municipal  council  or  councils,  lawfully  made,  is  deemed 
an  offence  against  the  Local  Government  Act  1890,^  and  may 
be  punished,  in  the  absence  of  special  provision,  by  fine  in  the 
discretion  of  the  magistrate,  not  exceeding  £20.^ 

And  a  by-law  may  also  impose  a  penalty,  or  series  of 
penalties,  not  exceeding  £20*  for  any  offence,  or  for  any  series 
of  offences  which  practically  constitute  one  act.*  But  an 
offender  may  not  be  prosecuted  or  punished  for  the  same 
offence  imder  the  Local  Government  Act  or  municipal  by-law 
and  also  under  the  Police  Offences  or  Health  Acts.'*  A  docu- 
ment certified  under  the  hand  of  a  municipal  clerk  as  a  true 
copy  of  a  by-law  or  regulation  of  his  municipality  or  of  a  joint- 
regulation  as  affecting  his  municipality,  is  pynma  facie  evidence 
of  the  fact.^ 

^  Local  Government  Act  1890,  §§  218,  535. 

'  §  536.     The  penalty  is  recoverable  before  two  justices  (§  537).     Cf.  also 
Police  OlFences  Act  1890,  §  99.  «  Ix)cal  Goveniment  Act  1890,  §  217. 

*  i?.  V.  ShuUr,  8  V.  L.  R.  (L.)  138.        »  Local  Government  Act  1890,  §221. 

•  §  223. 
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Thirty  years  ago,  mining  was  the  most  important  and  popular 
industry  in  the  colony.  For  some  time  past  the  popularity  of 
the  pursuit  has  been  rapidly  waning,  until  it  is  now  estimated 
that  less  than  24,000  persons,  of  whom  nearly  one-sixth  are 
Chinese,  are  engaged  in  it^  But  its  former  importance  has 
given  the  subject  something  more  than  a  historical  interest. 
So  much  government  machinery  was  needed  to  organise  the 
goldfields  in  the  palmy  days  of  the  "  fifties,"  that  the  subject  has 
left  a  broad  mark,  which  will  not  for  many  years  be  eflfaced, 
upon  the  government  of  Victoria. 

The  matter  has  two  sides  with  which  government  is 
directly  connected — the  economic  and  the  constitutional  The 
economic  aspect  is  due  mainly  to  the  old  feudal  rule  which 
gave  the  Crown  the  right  to  claim  all  precious  metals  found 
within  its  dominions,  whether  on  private  or  public  land.  The 
doctrine  was  firmly  established  on  the  outbreak  of  the  gold 
fever  in  Australia,  and  is  the  key  to  the  history  of  the  subject 
from  a  public  point  of  view.  The  Crown  has  acted  as  landlord 
no  less  than  as  ruler,  and  this  fact  has  given  the  mining 
legislation  its  economic  aspect. 

Putting  aside  this  aspect,  as  not  strictly  within  our 
province,  and  confining  ourselves  as  much  as  possible  to  the 
constitutional  side  of  the  question,  we  proceed  to  sketch  the 
mining  system  as  a  branch  of  local  government. 

^  Report  of  tho  Mining  Department  for  the  quarter  ending  30th  June  1890, 
p.  47.  The  precarious  character  of  mining  pursuits  may  be  estimated  from  the 
fact  that  the  total  returns  do  not  average  £100  a  year  for  each  individual  engaged 
in  it.  This  sum,  which  takes  no  account  of  interest  on  fixed  capital,  ia  leas  than 
the  average  wage  of  an  unskilled  labourer. 


CKAP.  XXXVIII 


AflNING  DISTRICTS 


Mining  Districts  appear  to  date  from  the  year  1S55,  when 
the  Governor  was  empowered,  with  the  advice  of  the  Executive 
Council,  to  proclaim  any  goldfield  as  b  district  for  the  purpose 
of  forming  a  local  court'  There  was  no  limitation  as  to 
number,  but  when  the  power  was  renewed  by  a  statute  of  the 
year  1857,  the  number  of  goldfields  was  limited  to  six,  unless 
upon  the  petition  of  Uie  two  Houses  of  Legislature.'  By  the 
Mining  Statute  of  1865  *  the  limit  was  raised  to  seven,  at  which 
number  it  now  remains,*  the  present  mining  districts  of  Ballaarat, 
Beechworth,  Sandhurst,  Maryborough,  Castlemaine,  Ararat,  and 
(Jippsland,  containing  a  total  area  of  86,7G0  square  miles." 
A  milling  district  may  by  proclamation  be  divided  into  any 
Dumljer  of  divisions."  Tlie  district  of  Beechworth  contains 
eighteen,  the  others  various  smaller  numbera." 

Tlie  legislative  body  of  each  mining  district  is  its  Board, 
which  consists  of  ten  memhei's,^  and  to  which  four  members  are 
elected  annually  on  the  last  Saturday  in  February,  in  place 
of  the  four  senior  members,  who  retire  by  rotation."  These 
members  are  distributed  amongst  the  divisions  of  the  district 
by  proclamation,  and  receive  remuneration  out  of  a  fund  pro- 
vided by  the  Consolidated  Kcvenue."  Eetiring  members  are 
re-eligible," 

Any  male  of  the  age  of  twenty-one  years,  the  holder  of  a 
miner's  right  or  business  licence,  and  being  a  natural-bom 
or  naturalised  subject  of  the  Queen,  resident  within  his 
division,  may  be  elected  a  member  of  a  miniug  hoard."  The 
qualiGcation  for  an  elector  is  the  saiue.^^  But  in  each  case  the 
miner's  right  nmst  have  been  }ield  for  at  least  three  months.'* 
There  is  no  special  roll  of  electors,  but  each  voter  produces  his 
miner's  right  or  business  licence,  and  may  be  caliwl  ujwn  to 
answer  curtain  ijuestions  in  proof  of  his  qualification."  In  each 
district  there  is  a  returning  officer,  apiwiutcd  and  removable  by 

'  18  Vic  No.  87.  i  IB.  *  21  Vlo.  No.  82.  g  IB. 

'  20  Vlo.  No.  291,  g  4fl.  *  Uinci  Act  1890,  |  HO. 

*  lUport  of  tluting  lioparlnicnl  for  quartet  ending  30tb  Judc  1S90,  p.  il. 

*  Uinoi  Act  IS90,  ;  so,         '  Koport.  ]<■  17-        '  Uinn  Act  1800,  S  U. 
■  f  88.  "  (i  87.  "  S  88.  «  S  8B. 

"  /Mrf,  A  "miner'»  right"  is  *  Crown  permit,  enlitliiiK  tlio  liolder  to  take 
{lOMMSiuii  for  jrarpowt  o{  uiLulng  aiiil  raaiJcncB  uf  a  limilvtl  urM  of  Crown  Uit<l. 
A  "hii»loM»  llcfnco"  impixrer*  the  boldn  to  occiii'y  «  liroitol  >roi  of  Crown 
Iftiitl  on  I  xoldfield  for  [rarpOH*  of  rotdonee  and  lta>ine«  (fj  4,  S,  U,  13}. 

>*  1 90.  "  g§  PS  ud  97. 
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the  Governor  in  Council.^  A  member  of  a  mining  board  may, 
by  letter  to  the  returning  officer,  resign  his  seat*  He  becomes 
disqualified  for  membership  by  the  following  events. 

1.  Failure  to  attend  four  consecutive  meetings. 

2.  Insolvency. 

3.  Conviction  of  felony,  perjury,  or  infamous  offence. 

4.  Insanity.' 

Each  mining  board  must  hold  a  meeting  on  the  second 
Tuesday  after  a  general  election,  and  at  such  other  times  as 
it  is  convened  by  the  chairman  upon  seven  days'  notice  by 
advertisement  in  a  local  newspaper.*  Five  members  form  a 
quorum.^  At  the  first  meeting  after  a  general  election,  it  elects 
a  chairman,  who  holds  office  imtil  the  corresponding  meeting  of 
next  year,  unless  he  dies  or  resigns  in  the  meantime.^  He  has 
a  casting,  but  not  an  ordinary  vote.^ 

Each  mining  board  may  make  by-laws,  not  affecting  existing 
rights  and  liabilities,  for  the  regulation  of  decision  of  disputed 
elections  and  the  conduct  of  its  own  business,  as  well  as  for  the 
settling  of  a  large  number  of  points  arising  in  connection  with 
the  operation  of  mining  and  for  prescribing  the  conduct  of 
mining  operations.  It  may  also  pass  by-laws  imposing  rates 
upon  land  and  machinery  occupied  or  used  for  mining  purposes.® 
All  by-laws  must  be  signed  by  members  concurring  therein, 
and  sent  to  the  law-officers  of  the  Crown,  who,  if  they  are  not 
contrary  to  law,  certify  and  publish  them  in  the  GovemmetU 
Gazette.  Twenty-one  days  after  publication  they  come  into 
operation,  and  have  the  force  of  law  throughout  the  district,  or 
that  part  of  it  to  which  they  are  made  applicable.®  But  such 
by-law  cannot  prevent  the  operation  of  a  municipal  by-law,  and 
any  person,  upon  due  notice  advertised,  may  state  his  objections 
in  writing  to  the  law  officers,  who  thereupon  bring  the  matter 
before  the  Governor  in  Council,  by  whom  the  by-law  in  question 
may  be  revoked.^^  The  proper  court  in  which  to  enforce  a  by- 
law of  a  mining  board  is  the  court  of  the  warden  of  the 
district,  which  has  power  to  inflict  a  penalty  of  £10  for  its 
breach.^^ 

1  Mines  Act  1890,  §  85.  »  §  86.  »  §  104. 

*  §  101.  »  §  103.  «  §  102.  7  §  103. 

^  §  106.     (The  provisions  are  too  technical  to  be  stated  in  detail.) 
»  §  107.  i«  §  108.  "  §  289. 


2.   EXECUTIVE 

CHAPTER    XXXIX 

MUNICIPAL   AND    MIXING    OFFICIALS 

A  MUNICIPAL  council  does  much  of  its  own  executive  business 
directly,  just  as  the  Legislative  Assembly  does.  It  may  treat 
(subject  to  certain  precautions)  with  the  conductors  of  offensive 
works  for  their  removal  upon  payment  of  compensation/  it 
may  register  dancing  saloons,^  may  sell,  purchase,  and  lease 
lands,^  may  borrow  money  for  permanent  works  or  the  pay- 
ment of  its  debts,*  may  enter  into  contracts  for  various  pur- 
poses,^ may  take  land  compulsorily  on  payment  of  compensa- 
tion,*"' may  open,  close,  construct,  manage,  and  alter  streets, 
l>ridges,  and  other  means  of  comnmnication,"  may  constnict 
and  maintain  sewers  and  drains,**  may  provide  baths  and  wash- 
1  louses,''  constnict  and  establish  markets,^^  and  provide  places 
of  recreation  and  amusement.^^  All  these  functions,  at  least 
in  their  initial  stages,  must  be  performed  by  the  council  in  its 
corporate  ca])acity,  and  cannot  Ixj  delegated  to  ofiicials.  But 
to  conduct  the  routine  business  of  the  municipality,  and  carrj' 
its  legislation  into  eflect,  certain  ofiicials  are  appointed  by  the 
council,  some  of  whom  are  constitutional,  i.e.  contemplated  by 
the  general  scheme  of  local  government  as  essential  to  each 
municipality ;  the  others  are  meuuly  ministerial,  appointed  as 
convt'uience  requires. 

The  first  of  these  is  the  CllAlKMAN  of  the  Council,  who,  in 
the  case  of  a  ])orough,  is  called  the  "  Mayor,"  and,  of  a  shire, 

1  Local  Government  Act  1890,  §§  226,  227.         '  §§  228-230.        >  §§  232.236. 
«  §9  304-350.  •  Si  374-877.  •  «  878-387.        '  |S  388-463. 

•  §§  461-469.  *  S  480.  >*  H  482-510.       »  |  512. 
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the  "  President."  The  chairman  is  elected  by  the  council,  and 
holds  office  till  the  next  annual  election  of  the  council,  unless 
he  has  previously  resigned,  lost  his  seat  on  the  council,  or 
been  ousted  by  the  Supreme  Court.^  He  presides  at  all  meet- 
ings of  the  coimcil,  and  takes  precedence  at  all  municipal 
proceedings  within  the  district.^  The  council  may,  preWously 
to  the  election  of  a  chairman,  vote  an  allowance  to  the  office 
for  the  ensuing  term,  of  an  amount  not  exceeding  three  per 
cent  of  the  gross  income  of  the  municipality  for  the  year.® 
The  president  or  mayor  of  a  municipality  is  ex  officio  a  justice 
of  the  peace  for  every  bailiwick  in  which  any  part  of  his 
municipality  is  situated,  and  continues  as  such  imtil  twelve 
months  after  his  vacation  of  office,  provided  he  retains  his 
qualification.*  As  we  have  seen,  he  has  various  duties  with 
regard  to  the  municipal  roll,  and  the  conduct  of  elections.* 

A  Treasurer  must  also  be  appointed  by  every  council, 
and  by  him  all  monies  payable  to  the  mimicipality  are 
received.®  He  must  give  security  upon  his  appointment.^ 
The  mention  of  the  treasurer  naturally  leads  us  to  consider 
the  nature  of  the  revenue  of  a  municipality. 

In  such  revenue  there  are,  broadly  speaking,  three  great 
items — rates,  endowments,  and  loans.  It  may  be  objected 
that  loans  are  not  really  revenue,®  inasmuch  as  they  can  only 
be  raised  for  works  of  a  permanent  character,  and  have,  of 
course,  to  be  repaid.  This  is  quite  true,  but  it  is  convenient 
to  treat  of  loans  in  the  present  place. 

1.  BaJtes,  All  land  within  a  municipality,  whether  occupied  or  not, 
except  that  devoted  to  public,  religious,  or  charitable  purposes,  or 
to  mining,®  is  rateable  property. ^^  Its  net  annual  value  is  assessed 
by  valuers  appointed  by  the  council,^^  subject  to  an  appeal  within 
one  month  to  the  justices  in  petty  sessions.^'^  Upon  this  valuation 
the  council  must  in  every  year  levy  a  rate,  known  as  the  "  General 
Rate,"  not  exceeding  half-a-crown  and  not  less  than  sixpence  in 
the  pound,i3  which  is  primarily  payable  by  the  occupier,  and,  fail- 
ing him,  by  the  o^vner  of  each  tenement.^*     But  before  making 

1  Local  Government  Act  1890,  §§  60,  61.  ^  §§  52  and  64.  »  §  65. 

*  Justices  Act  1890,  §  13.  «  Ante,  pp.  332,  333. 

«  Local  Government  Act  1890,  §§  141,  147.  '  §  145, 

®  §  238.     (Loans  do  not  form  jMirt  of  "ordinary  revenue,"  tho  '* municipal 
fund,"  §238.) 

'  I.e,  mining  on  Crown  lands  (Local  Government  Act,  1890,  §  24). 
i«  §  246.  "  §  248.  "  §  276.  ^  §  266.  "  {§  267,  298, 
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each  rciU,  tlic  council  must  frame  Ein  estimate  showing  the  necessity 
for  it.  And  this  estimate  must  be  entered  in  the  rate-book.'  Where 
a  mnnicipalitj  is  tubdivided,  at  least  half  the  &nionnt  received  in 
"general  rates "  during  the  year,  deducting  all  payments  made  on 
account  of  loans,  must  be  apportioned  and  expended  awoiig  the 
eiibdiriaiona  in  proportion  to  the  amount  of  their  contributions.^ 
Moreover  the  eonncU  mny  by  "special  order"*  levy  a  "separatt 
rate"  upon  a  particular  portion  of  the  municipality,  for  the  pur- 
pose of  effecting  a  work  which  in  ile  opinion  will  be  for  the  special 
benefit  of  that  portion,  and  this  "separate  rate"  is  payable  only 
bj  the  occupiers  (or,  failing  them,  the  owners)  in  that  portion,* 
and  ia  treated  aa  a  separate  fnnd  for  the  special  purpose  for  which 
it  is  levied.^  And  thirdly,  a  council  may  levy,  in  a  similar  way, 
"  eitra  rates "  upon  any  aulxlivision  or  subdivisions  of  its  muni- 
cipality, to  be  expended  wholly  upon  such  subdivision  or  subdivi- 
sions."  But  such  "  extra  rales  "  can  only  be  made  upon  the  request 
of  the  councillors  for  the  subdivision,^  and  the  total  amount  of 
"  extra  "  and  "  general "  rates  for  any  one  year  upon  any  subilivi- 
sion  must  not  exceed  half-a-crown  in  the  pound  on  the  net  annual 
value  of  ita  rateable  property.*  The  fund  piiLduced  by  "extra 
ratci"  ia  liable  to  a  proportion  of  the  general  expenses  of  the 
municipality." 
All  rates  may  be  made  for  and  payable  at  such  periods  as  the  council 
sees  fit,  but  notice  of  the  intention  to  levy  a  rate  must  be  circalateil 
in  the  neighbourhood  one  week  previously  to  the  levy.'*  A  pro- 
posed rale  must  l>e  fairly  transcribed  into  the  "  rate-book,"  which, 
both  before  and  after  the  levy,  is  open  to  the  inspection  of  persons 
interested."  Appeal  from  the  making  of  a  rate  liee  to  the  general 
sessions  of  the  bcJIiwick  in  which  any  part  of  the  municipality  is 
aitoated.'^  The  court  may  amend  the  rate  in  respect  of  the  appel- 
lant, or  quaah  it  in  (0(0.'^ 
The  i>ayinent  of  rates  may  be  enforced  by — 

a.  Proceedings  before  any  justice  or  by  "action  of  debt"  in  any 
court  linving  jurisdiction.'*  (An  occupier  or  owner  {larting  with 
his  interest  before  the  expiration  of  the  period  for  which  the 
rate  is  levied  is  liable  only  for  a  proportionate  amount.'*) 
h.  Taking  possession  of  the  property  rated,  and  leasing  it  to  pro- 
vide for  i>nyment.  This  remedy  cannot  be  adopted  till  rates 
are  in  arrear  for  five  years.  Unless  the  property  is  released  by 
payment  of  arrean  within  thirty  years,  it  veaU  absolutely  In 
ibe  municipality .'• 


*  Local  QoTBmniBiit  Act  ISM,  g  2B0.  '  g  21Z 

■Mseo.  sei. 

*  H  3I)3>  SW.  '  S  334.  ■  g  266. 

'•  1 271.  "  M  272,  273 

"  g  377.     (ApparcDtly  if  th«  appellant  nlijccti  only  to  tb 
upon  hi*  property  lie  tnay  appeal  to  potly  Knion^  g  27S.  ] 
'*  g  888.     (f  If  th«  artlon  of  "  dobt "  still  exista.] 
"  H  287-303. 
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2,  Endovymait     Whenever  any  monies  are  voted  out  of  the  ctauoU- 

dated  fund  of  the  colony  For  the  endowment  of  municipaliUe^ 
they  are  payable  in  the  following  way.  Each  borough  receives 
a  gum  equivalent  to  and  each  aWre  a  sum  double  of  the  amount 
received  by  it  in  "  general "  rates  during  the  previous  year,  upon 
a  masimum  basis  of  a  shilling  rate,  But  no  borough  is  to  recc ' 
in  any  year  an  endowuient  of  more  than  ^2000.  If  the  e 
voted  by  Parliament  will  not  suffice  to  pay  these  amonnia,  each 
municipality  bears  a  proportionate  reduction.'  T)te  encliiiwineat 
is  payable  in  equal  moieties  in  the  months  of  March  ani)  September,^ 
but  before  the  31st  of  January  in  any  year  succeeding  that  in 
which  endowment  has  been  received,  the  council  must  forward  to 
the  treasurer  of  the  colony  a  statement  (verified  by  the  solemn 
declaration  of  its  treasurer  or  clerk)  showing  the  czpenditur 
such  endon-ment,  and  also  a  statement  containing  full  particulars 
of  its  rating  assessment  and  receipts." 

3,  Loans,  The  council  of  a  municipality  may  borrow  money  upon 
the  munici])al  credit  for  two  purposes  only,  viz., 

a.  The  construction  of  permanent  works.^ 

6,  The  repayment  of  the  principal  of  previous  loans.* 

Every  loon  must  be  raised  by  debentures  of  the  municipality  payable 
to  bearer,  under  the  seal  of  the  municipality,  and  signed  by  the 
chairman,  clerk,  and  treasurer  of  the  municipality.^  The  tobU 
amount  which  the  council  may  borrow  for  permanent  worka  is 
limited  to  ten  times  the  average  income  of  the  municijudily  from 
general  rates,  on  a  maximum  liasis  of  one  shilling  and  uxp«Dce  ii 
the  pound,  for  a  period  of  three  years  next  preceding  the  notica 
for  a  loan.'  The  total  amount  which  it  may  borrow  for  the  repay- 
ment of  outstanding  loans  is  limited  to  the  principal  owing  theie- 
upon,®  deducting  the  amount  of  any  sinking  fund  set  aside  toward* 
the  repayment  thereof."  Any  councillorB  who  concur  in  raieii 
loan  beyond  the  statutory  limits  become  personally  liable  for  it> 
repayment,  and  cannot  recoup  themselves  out  of  the  munidpol 
funds. 

Notice  of  intention  tci  raise  any  loan  must  be  published  by  Ui« 
cotmcil  for  one  month  before  the  adoption  of  the  propoaitioiD, 
and  such  notice  must  specify  the  purposes  for  which  Uic  loan  ia 
soughL  If  it  is  for  works,  it  mnst  slate  that  the  plans,  specifica- 
tione,  and  estimates  can  be  seen  at  the  municipal  ofBces.^''  Any 
twenty  persona  on  the  municipal  roll  may  obtain  a  pUhiMite  v 


'  Local  Goremment  Act  1890,  §$  S&t,  352.  >  S  307.  '  H  354.  S58. 

'  A  list  of  "  permanent  works  "  is  given  in  g  311.  They  include  tlio  improve- 
moot  of  streets  and  bridges,  and  the  coastraotioB  of  sewers,  watcnmrka,  gat- 
works,  municipal  offices,  markets,  baths,  hospitals,  asylums,  etc. 

=  g  305. 

'  M  312-317.      Each  delientare  lunst  contain  various  purliculnra  couceniing 


'  K  30S  and  31 


"  city  "  has  further  jKiwcrs  (g  349). 
"  5  310.  '"  g  31, 
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th«  question,  conducted,  as  nearly  oa  may  be,  in  the  manner  of  n 
municipal  election.'  If  there  is  no  opposition,  or  the  pUbUeUt 
approvee,  the  council  proci^vits  to  authorise  tliv  loan  by  "special 
order,"'  tmJ  debentures  aii:  isBUed.'  Ko  loan  uiukI  be  for  a  longer 
period  than  thirty  years,'  And  the  council  iiiutit  at  once  wim- 
uicnce  the  annual  investment  of  a  lum  not  leaa  tliiw  two  per  cent 
of  the  amount  of  the  loan  in  Victorian  GovenimeTit  stock,  to  form 
a  sinking  fund  for  its  repayment.  This  fund  stands  in  the  joint 
names  of  the  treasurer  of  the  colony  and  the  municipality  in 
question,  the  interest  accruing  from  it  is  ad<led  to  the  capital  sum, 
and  when  the  debentures  fall  due,  it  is  applied  towordg  their 
repayment*  If  the  council  in  able  to  repurchase  its  debentures, 
it  is  entitled  to  withdraw  bo  much  of  the  Hinking  fund  as,  in  the 
opinion  of  the  Commicsioncrs  of  Audit,  will  leave  enough  to  meet 
the  outstanding  liability,"  The  holders  of  debi-nturefl  under 
ditferent  loans  rank  in  order  of  Lime  priority  against  the  Keneial 
nsseta  of  the  municipality,  but  each  sinking  fund  is  primarily 
applicable  to  the  discharge  of  its  own  loan.'  A  receiver  of  the 
rates  of  a  municipality  may  be  appointed  by  the  Supreme  Court 
on  the  petition  of  a  debenture  Iioldcr  wIioko  principal  or  intenwl 
is  unpaid,"  Municipal  creditors  have,  of  course,  no  claim  on  the 
consolidated  fund  of  llie  colony," 

Besides  these  three  great  items,  there  are  many  misc«I- 
liuieous  incomitigs  to  a  "tnuuicipal  fun  J,"  such  as  tolls, 
tines  for  breaches  of  l>y-lawa,  payments  tor  use  of  municipal 
property,  and  tlie  like.  All  monies  coming  to  llio  munici- 
pality, and  amounting  to  the  .sum  nf  £20,  must  be  paid  into  a 
bank  within  aeventy-two  hours  after  tlieir  receipt,  or  witlun 
such  shorter  time  as  the  council  may  direct'"  In  addition  to 
the  ordinary  items  of  expenditure,  a  municipal  council  is 
expressly  authorised  to  expend  its  funds  ujjoii — 

a.  Expcnsei  of  obtaining  Act«  of  PnrlinmcnL" 

b.  Itepurchase  of  its  own  debentures." 

e.  Expenees  of  preparing  itarUamcntwy  municipal  rolls." 

Eudt  tnunicipulity  has  also  a  McxictPAL  Clceik,  appoiutiMl 
by  the  council,  who,  in  the  case  of  a  borough,  U  called  ttie 

>  Local  Ooraramsiit  Act  IBM,  H  S21'3!S. 

*  In  Uiia  am  tint  conftnnlng  ordei  rwjulrci  tk*  «nctlan  of  on  sbwdat* 
m^ori^  of  tbe  cocmcil.  And  if  the  loui  i>  lor  works  whiob  will  neeaaHal* 
Iha  eompalsory  takiog  of  Iu>d,  ths  di4it  fur  the  wotks  most  tvxirt  tlie  Miiedon 
of  th«  Hlalitar  (|  327).  >  1 328.  •  |  S18. 

■  M  330,  331.  ■  I  S3:t.  '  a  337,  314.  *  |  ssa. 

■1818.  "  »i*l.  "  1 239. 

"(!«.  "12(0. 
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"  town  clerk,"  in  that  of  a  shire,  the  "  shire  secretary."  ^  The 
municipal  clerk  is,  in  effect,  the  chief  literary  official  of  the 
municipality.  His  duties  are  too  numerous  to  detail  They 
include,  amongst  others,  the  signature  of  new  and  the  destruc- 
tion of  repurchased  debentures,^  the  attestation  of  accounts  sent 
up  to  the  central  government,*  the  preparation  of  the  municipal 
roll,*  and  the  representation  of  the  council  in  legal  proceedings.* 

Each  municipal  council  also  appoints  a  Surveyor,  whose 
duties  are  mainly  concerned  with  the  construction  and  main- 
tenance of  municipal  works,  and  the  administration  of  the 
immovable  property  of  the  municipality.  No  person  can  be 
appointed  surveyor  or  engineer  to  a  municipality  imless  he 
holds  an  official  certificate  of  his  qualification  as  a  Surveyor 
of  Land  and  Works,  and  a  special  body,  the  "Municipal  Sur- 
veyors' Board,"  exists  to  grant  certificates  of  competency  or 
qualification.^ 

In  addition  to  these  necessary  officials,  a  municipal  council 
may  appoint  valuers,  collectors,  health  officers,  inspectors,  and 
other  officers  necessary  to  the  performance  of  its  duties.^  All 
officers  employed  by  a  municipal  council  must  render  accounts 
at  times  prescribed  by  the  council,®  they  must,  if  entrusted  with 
money,  give  security  for  their  fidelity,^  and  they  are  forbidden, 
on  pain  of  forfeiture  of  office  and  a  penalty  of  £100  recover- 
able at  the  suit  of  a  common  informer,  to  exact  or  accept  any 
fees  other  than  their  official  salary,  or  to  have  any  interest  in 
a  bargain  or  contract  made  by  the  counciL^^ 

But  besides  these  officials  appointed  by  the  council,  every 
municipality  has  one  or  more  important  officials,  known  as 
Auditors,  who  are  directly  elected  by  the  ratepayers.  Their 
election  takes  place  annually,  at  the  same  time  as  the  annual 
election  of  councillors,  and  in  the  same  way,  except  that  the 
auditor  or  auditors  of  a  municipality  is  or  are  elected  from  the 
whole  constituency,  irrespective  of  subdivisions.^^  Moreover, 
in  addition  to  the  elected  auditors,  the  Governor  in  Council  may 
appoint  an  auditor  for  any  municipality.^^  The  remuneration 
of  the  auditors  is  paid  out  of  the  municipal  fund,  but  is  fixed 
by  the  Governor  in  Council.^*     The  accounts  of  a  municipality 

1  Local  Government  Act  1890,  §§  141  and  142.         *  §  314.  s  §  355, 

*  §  70.  »  §§  519-524.  •  §§  151-168.  '  §  141. 

8  §  148.  »  §  146.  w  §  146.  "  §§  160-162. 

"  §  168.  »  §  164. 
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miiat  be  balanced  to  the  30th  September  in  each  year,  and 
after  being  audited  in  the  presence  of  the  parties  interested, 
niUBt  be  published  and  lie  open  for  inspection.'  As  finally 
settled,  they  are  passed  by  the  council  at  its  ordinary  meetmg, 
on  wliieh  occasion  ratepayers  and  creditors  of  the  municipality 
are  entitled  to  be  present,  but  not  to  lake  pait  in  the  proceed- 
inga*  Upon  the  request  of  20  ratepayers,  accompanied  by  a 
deposit  of  £50,  the  Governor  in  Council  may  direct  a  "  special 
audit "  by  specially  appointed  auditors,  Such  special  auditors 
report  to  the  Minister,  and  if  their  report  is  unfavourable,  the 
specified  items  may  be  disallowed  with  costs  out  of  the  muni- 
cipal fund-^ 

With  regard  to  mining  officials  there  is  not  very  much  to 
be  said.  The  Governor  in  Council  is  empowered  to  appoint 
such  officers  and  for  such  districts  and  divisions  as  he  shall 
think  fit,  for  the  making  of  inspections  and  siirvej-s  and  regis- 
tration of  claims  and  mines,  and  for  such  other  purposes  as 
may  be  required,*  Under  tfiis  authority,  the  following  officials 
are  usually  appointed  for  a  mining  district. 

1.  The  Wabdek,  wfio  is  tlie  executive  head  of  the  Jirtrict,  and  also 
ucts  iu  many  cases  in  a  judicial  capacity.  He  receives  and  decides 
upon  the  due  formalities  of  applications  for  mining  leaws  and 
licences,'  and  hears  objections  to  their  reception,"  he  appointt 
petson*  to  aaaiat  him  as  asseaaore  in  hie  judicial  capacity,^  inapecta 
disputed  "claims,"*  authorises  entry  on  claims  to  view  alleged 
encroachments,'  conducts  the  inquiries  necessary  before  a  lease  of 
mining  righta  ia  granted  over  privat*  property,'"  and  orders  con- 
tributions towards  the  cost  of  pumping  machinery  by  the  owners  of 
claims  beuefited  thereby."  In  liis  judicial  capacity  he  haa  a  general 
jurisdiction  tu  hear  such  matters  as  are  cognisable  by  the  Court  of 
Mines  of  his  district,  as  well  as  claims  to  the  possession  of  Crown 
land  under  a  licence,  and  debts  alleged  to  be  due  tmder  mining 
partnerships  or  under  Uie  provisions  of  the  Afinei  Ad  1880 
(where  no  other  remedy  ii  provided),'*  He  may  also  grant  injuno- 
tiona  in  cases  of  urgent  necessity,'^  and  for  disobedience  to  his 
orders  (other  tlian  for  payment  of  mone?)  he  may  commit  to 
prison."  But  his  jurisdiction  in  debt  or  contract  is  limited  to 
£100,">  and  an  appeal  in  most  cases  lies  from  his  decision  to  the 

'  I^'«]  Qovsmmsnt  Act  ISSO,  S§  360-333. 

'  I  384,  and  see  Rippim  t.  DmU,  9  V.  I.  K.  (L.J  SI. 

'  IS  386-372.  *  MinMAcll880.  |80.  '  g  65. 

'  « 66.  '1 32S.  »  1 233.  »  %  a44. 

"  S  306  an4  Sdiedule  33.  "  1 378.  "  %  216.     Sco  also  \  310. 

"  %  318.  "  %  24»,  "  1 218, 
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Court  of  Mines  of  the  district^  When  either  of  the  parties 
demands  it,  or  the  warden  himself  thinks  it  expedient,  he  is  assisted 
by  four  expert  assessors.^ 

2.  The  Warden's  Clerk,  who  acts  as  the  warden's  representative  in 

formal  business.^ 

3.  The  Mining  Eegistrar,  who  acts  under  the  direction  of  the  Mines 

Department  in  the  compiling  of  information  and  supply  of 
statistics,  and  under  the  by-laws  of  the  Board  of  the  District  in 
the  registration  of  claims,  residence  areas,  and  other  particulars  of 
the  mining  industry.* 

4.  The  Mining  Surveyor,  who  is  not  exclusively  occupied  in  official 

business,  but  who,  under  the  direction  of  the  Mines  Department 
and  the  District  Boards,  does  certain  surveying  work  for  which  he 
is  entitled  to  certain  fees.^  For  example,  he  makes  a  survey 
whenever  an  application  is  made  for  permission  to  mine  on  private 
property.^ 

5.  The  Inspector  of  Mines,  who,  when  authorised  by  the  Minister 

or  by  a  police  magistrate,  or  upon  the  complaint  of  a  miner  work- 
ing therein,  must  inspect  any  mine,  together  with  its  machinery, 
to  see  that  the  provisions  of  the  Mines  Act  relative  to  the  safety 
of  miners  are  being  complied  withJ  Moreover,  the  mining 
manager  of  any  mine  in  which  an  accident  attended  with  serious 
injury  to  any  person  has  happened,  must  give  notice  to  the  local 
inspector  >vithin  twenty-four  hours,  under  penalty  of  a  fine  of 
£50.8 
Besides  these  officials  appointed  by  the  Governor  in  Council,  every 
Mining  Board  is  entitled  to  appoint  such  officials  for  the  inspection 
of  channels,  enforcement  of  by-laws,  and  collection  of  rates  as  it 
may  think  fit®  But,  as  a  matter  of  fact,  this  power  is  very  rarely, 
if  ever,  acted  upon.^*^ 

1  Mines  Act  1890,  §  254.  «  §  229.  ^  §  220.        *  Cf.  eg.  §  32. 

5  Schedule  33,  Ai)i)endix  B.  «  Schedule  33,  Regs.  6-10. 

7  §  867.  8  §  870,  376.  »  §  109. 

^^  For  many  of  the  details  in  the  last  part  of  this  chapter,  which  it  is  almost 
impossible  to  obtain  from  documentary  sources,  I  am  indebted  to  the  kindness  of 
A.  W.  Howitt,  Esq.,  F.R.S.,  Secretary  for  Mines  in  the  colony  of  Victoria. 


3.   JUDICIARY 

CHAPTER    XL 

COUNTY    COURTS 

In  examining  the  local  administration  of  justice,  we  shall  have 
to  discuss  three  items, — county  courts,  magistrates*  courts,  and 
courts  of  mines.  We  will  begin  with  county  courts,  but  we 
shall  see  ultimately  that  there  is  a  substantial  connection 
between  all  three. 

County  cf>urts  are  the  modern  successors  of  the  old  Courts 
of  Requests,  established  for  the  decision  of  small  civil  cases, 
principally  relating  to  recovery  of  debts.  We  have  seen  these 
introduced  into  New  South  Wales  proper,  and  their  extension 
to  Port  Phillip.^  Soon  after  separation,  they  were  abolished  to 
make  way  for  the  new  system,"  which  has  l>een  since  amplified 
in  many  directions.^ 

Coimty  courts  are  from  time  to  time  established  and  held 
at  i)laees  proclaimed  l)y  the  Governor  in  Council.**  Strictly 
s]Xiaking,  each  court  has  jurisdiction  throughout  the  whole  of 
Victoria ;  but  if,  on  the  hearing  of  a  connnon  law  plaint,  it 
ajipears  that  the  defendant  does  not  reside,  and  that  the  cause 
of  action  did  not  ari.se  within  100  miles  of  the  court,  or  that 
the  defendant  resides  at  least  10  miles  nearer  to  some  other 
court  (the  cause  of  action  not  arising  nearer  the  cnurt  chosen 
than  such  other  court),  the  defendant  is  entitled,  as  a  matter  of 
right,  to  a  non-suit.^ 

»  yinfr,  p.  30.  -  IJy  16  Vic.  No.  11. 

»  Cf.  c.tj.  21  Vir.  No.  29,  28  Vic.  No.  261  ("County  Courts  Statute  186.",", 
33  Vic.  No.  315  ("Couuty  Courts  Statute  1869"),  40  Vic.  N.».  iir)6,  5U  Vic. 
No.  907,  61  Vic.  No.  942,  etc.        *  County  Court  Act,  1890,  §§  3  nnd  7.        *  §  5. 
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Not  more  than  nine  barristers  or  advocates  of  seven  years' 
practice  may  be  appointed  by  the  Governor  in  Council  to  be 
judges  of  county  courts  in  Victoria.^  Such  judges  hold  office 
during  good  beha\dour.  The  Governor  may  remove  them  for 
absence  from  Victoria  without  leave,  for  incapacity,  and  upon 
the  Address  of  both  Houses  of  the  Legislature.*  Each  judge 
presides  over  such  courts  as  may  be  assigned  to  liim  by  the 
Governor  in  Council,  but  his  jurisdiction  runs  throughout  the 
colony.^  A  county  court  judge  may  not  practise  at  the  bar, 
nor  sit  in  Parliament,*  and  he  may  be  compelled  to  reside 
within  his  district.^ 

In  addition  to  the  judge,  there  are  appointed  for  each 
county  court  one  or  more  registrars,  who  may  appoint  deputies 
to  act  for  them  in  cases  of  emergency,  and  one  or  more  bailiffs 
(removable  by  the  judge  for  inability  or  misbehaviour),  with 
power  to  appoint  assistants  by  writing  under  their  hands.* 
The  registrar's  duties  are,  briefly,  to  conduct  the  adminis- 
trative business  of  the  court,  especially  the  proceedings  prior 
to  the  hearing.  He  issues  and  receives  all  process,  decides  on 
points  of  practice,  administers  oaths,  receives  fees  and  other 
monies,  prepares  lists  of  causes  for  trial,  and  registers  orders 
and  judgments.^  Assistant  registrars  may  be  appointed  at  places 
at  which  no  courts  are  held,  to  conduct  preliminary  procesa® 
The  duties  of  the  bailiff  are,  briefly,  to  execute  the  process  of 
the  court,  by  serving  notices  and  summonses,  enforcing  warrants, 
and  levying  executions.^  Officers  of  the  court  must  not  be 
concerned  for  any  party  in  any  proceeding  before  it,  and 
registrars  and  bailiffs  must  not  perform  one  another's  duties.^® 
Both  registrar  and  bailifif  give  security  for  the  due  performance 
of  their  functions.^^  Any  registrar,  assistant,  or  deputy  proceeded 
against  for  any  act  done  in  obedience  to  a  warrant  issued  by 
him  may  plead  the  warrant  and  the  judgment  upon  which  it 
is  founded  as  a  justification ;  in  similar  cases,  the  bailiff  or 
his  servants  may  justify  under  the  warrant  alone.^^  And  all 
actions  l^rought  against  any  person  for  anything  done  under 

1  County  Court  Act  1890,  §  9.  ^  §  jq.  »  §  12. 

^  §  14.  There  seems  to  be  no  restriction  upon  his  accepting  any  other  office. 
He  is  not  iN-ithin  the  provisions  of  the  Public  Service  Act  (see  Public  Service  Act 
1890,  §  3).  5  §  24.  «  §§  25,  26,  33.  7  §  31. 

8  §§  27  and  28.  »  §  34.  ^  §  86. 

"  §  38.  "  §  40. 
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the  County  Court  Act  must  be  commenced  within  aix  calendar 
months  after  the  commiasion  of  the  act  complained  of.*  All 
constables  and  police  officers  must  aid  in  the  execution  of 
county  court  process.* 

Subject  to  the  limits  of  locality  previously  mentioned,  the 
jurisdiction  of  a  county  court  extends  to  the  following  cases — 

1.  All  penonni  actions  wliere  tlie  amount,  ^'alae,  or  damages  eouglit 

to  b*  recovered  do  not  esceed  ,£600.* 

2.  All  actions  of  replevin  where  the  goods  seized  do  cot  exceed  in 

value  JLbOO.  (The  action  must  he  brought  in  the  court  nearest 
to  which  the  goods  are  situate.}* 

3.  All  actiona  of  ejeetmeut  in  which  the  value  of  the  premises,  the 

jiQsseasion  whereof  is  Bought  to  be  recovered,  does  not  exceed  .£50 
n  year,  or  where  the  rent  (exclusive  of  ground  rent)  does  not 
exceed  that  sum.'' 

4.  All  Boita  for  account,  ndininiatration,  execution  of  trusts,  foreclosure 

or  redemption  of  niorlgagesj  specific  performance  of  agreements  for 
sale,  pnrchoae,  or  lease,  appointment  of  guardians  to  or  maintenance 
or  advancement  of  infonls,  and  dissolution  or  winding  np  of 
portnenhips  or  companies,  where  the  property  in  tjuestion  does 
not  exceed  in  amount  or  value  the  sum  of  £500.^ 
6.  All  anch  actions  of  tori  as  may  be  remitted  by  tlic  Supreme  Court 
upon  the  affidavit  of  the  defendant  that  the  plaintiff  has  no  visible 
means  of  support' 
But  no  county  court  may  tiy  any  action  for — 
1.  Seduction,  I 

3.  Breach  of  promise  of  marriage, 
3.  Decision  of  title  to  a  toll,  &ir,  or  franchise, 
unless — 

1.  'I'he  parties  have  consented  in  writing  to  the  jurisdiction,*  or 
3.  Ths  case  has  heen  remitted  hy  tlie  Supreme  Court,* 
Tlie  Supreme  Court  has  power,  within  certain  Uinits,  to 
onler  a  transfer  from  the  county  court  to  the  Supreme  Court, 
in   cases   where   it   shall    consider  the    liitter   the   preferable 
tribunal.'" 

A  judjfuicnt  in  the  county  court  is  enforceable  by  execu- 
tion against  the  goods  of  the  judjjment  debtor."  by  attachment 
of  debts  duo  to  him,  and  by  charge  on  stock  or  mhun^s  standing 
in  Ills  name,  of  which  be  is  beneficial  owner,  and  even  by 
'  Cotmty  Court  Act  1S80.  H\.  »  g  «■  '  !  «.  *  «  118.  •  j  IIB. 
•  i  lai.  Tbi!  court  Ii»»  powt-r  to  enwruin  pfoc«wUng»  fi.r  injunction  in  all 
eatem  DthcrwiH  Tailing  wilhiu  its  jurisdicdoa.  '  {)  ni. 

'I ■•8.  *  (51.  '°  M&3and123. 

>■  t  M.    (Tbera  Is  a  reservation  of  wssriug  appanl  and  tools  of  trade  up  to 

<eioo 
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arrest  of  the  debtor's  person.^  The  bailiff  of  one  county  court 
is  bound  to  enforce  the  warrant  of  another,*  and  a  county 
court  judgment  may  be  registered  in  the  Supreme  Court  and 
execution  issued  thereupon.*  But  an  appeal  lies  from  a  judg- 
ment, decree,  or  order  (not  being  an  order  of  commitment)  of  a 
county  court  to  the  Supreme  Court  by  special  case  or  motion, 
provided  that  the  point  be  raised  within  a  limited  time,  and  a 
deposit  paid  to  cover  costs.*  The  %  Supreme  Court  may  affirm 
or  reverse  the  decision  appealed  from,  or  order  a  rehearing 
before  itself.^  A  county  court  judge  may  also  reserve  any 
question  for  the  decision  of  the  Supreme  Court.® 

Judgments  of  county  or  other  local  courts  of  record  in  any 
other  Australasian  colony  may  now  be  enforced  in  Victoria, 
provided  that,  upon  adoption  of  a  reciprocal  policy,  the  Governor 
in  Council  has  made  a  proclamation  to  that  effect/ 

It  must  be  remembered  that  county  courts  are  also, 
practically,  local  Courts  of  Insolvency  (cf.  aivte,  p.  322). 

1  County  Court  Act  1890,  §§  107,  108,  115,  and  117.        *  §  101.         «  g  104. 
*  8S  133,  134.  8  §  133,  6  §  135.  7  §§  137.145. 


CHAPTEE   XLI 

magistrates'  courts 

The  specific  title  of  every  magistrate  in  Victoria  is  "justice  of 
the  peace."  Many  of  the  justices  have  other  offices,  of  a  more 
important  character,  which  influence  their  powers  as  justices, 
but,  in  order  that  they  may  act  in  a  magisterial  capacity,  they 
are  specially  invested  with  the  title.  It  is  generally  known 
that  the  office  of  "justice  of  the  peace  "  is  very  ancient.  It 
goes  back  beyond  question  to  the  fourteenth  century,  and  there 
are  traces  of  similar  offices  at  a  still  earlier  date.  As  the 
powers  of  the  autonomous  local  authorities  disappeared  in 
England,  their  places  were  gradually  taken  by  these  officials, 
until  the  whole  character  of  the  local  administration  was 
changed.  For  it  has  always  been  a  distinguishing  feature  of 
the  office  that  it  has  been  created  by  the  Central  Government, 
whereas  the  older  local  authorities  were  created  by  the  locali- 
ties. Every  justice  of  the  peace  holds  his  office  from  and  at 
the  pleasure  of  the  Crown.  Another  remarkable  feature  of 
the  office  is,  that  from  early  times,  though  not  from  its  com- 
mencement, it  has  been  of  an  honorary  character.  The  over- 
whelming importance  of  the  justices  in  local  administration 
dates  from  the  time  of  the  Tudors  and  the  Eeformation. 
Justices  of  the  Peace  in  Victoria  are  of  two  kinds — 

a.  Specially  appointed. 
6.  Ex  officio. 

a.  In  every  bailiwick  ^  such  and  so  many  justices  as  are 
necessary  are  "  assigned  "  by  Commission  under  the  seal  of  the 
Colony  to  keep  the  peace.^     The  Commission  is  in  the  Queen's 

'  For  bailiwicks  cf.  Supreme  Coart  Act  1890,  §§  41  and  42,  and  Sched.  3. 

*  JoBtices  Act  1890,  §  12. 
2  A 
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name  and  is  signed  by  the  Governor.^  Justices  thus  specially 
appointed  have  jurisdiction  only  in  their  own  bailiwicks.  At 
present  there  are  in  Victoria  between  two  and  three  thousand 
of  such  justices.^ 

6.  The  following  persons  are  ex  officio  justices  of  the 

1.  Members  of  the  Executive  Council, ' 

2.  Judges  of  the  Supreme  Court, 

3.  Chainnen  of  General  Sessions, 

4.  Coroners  and  deputy  coroners, 

5.  Police  magistrates, 


for  every  bailiwick. 


6.  The  president  of  every  shire  and 

the  mayor  of  every  borough, 

7.  The  mayors  and  mayors  elect  of 

Melbourne  and  Geelong, 


f  for  every  baiUwick  in  which 
any  part  of  their  munici- 
pality is  situate,  during 
their  terms  of  office,  and 
twelve  months  afterwards.' 


No  insolvent  is  capable  of  acting  as  a  justice,  and  the 
Governor  in  Council  may  prohibit  any  justice  from  acting.* 

The  duties  of  justices  are  now  so  numerous  and  important 
that  it  will  be  impossible  to  give  more  than  a  brief  outline  of 
them.  The  simplest  way  will  be  to  note  the  different  capaci- 
ties in  which  a  justice  may  act,  and  shortly  touch  upon  his 
duties  in  each. 

Broadly  speaking,  a  justice  acts  in  three  capacities — 

a.  As  a  magistrate  out  of  sessions. 

6.  As  a  magistrate  or  judge  in  petty  sessions. 

c  As  a  magistrate  or  judge  in  general  sessions. 

a.  The  great  function  of  a  justice  out  of  sessions  is  to 
receive  information  of  the  commission  of  offences,  and  to  pre- 
pare the  cases  for  trial. 

Having  heard  information,  either  by  mere  statement  or 
oath,  which  raises  in  his  mind  a  reasonable  probability  of  an 
offence  having  been  committed,  he  issues  a  summons  calling  on 
the  accused  to  appear  and  answer  the  charge,  or,  if  the  infor- 
mation has  been  on  oath  and  an  indictable  offence  is  charged,* 
he  may  issue  a  warrant  ordering  his  immediate  arrest.*  If  the 
accused  does  not  obey  the  summons,  a  warrant  may  also  be 
issued  after  sworn  proof  of  service."  A  justice  may  compel 
the  attendance  of  witnesses,  and  the  production  of  documents.* 

*  Justices  Act  1890,  Sched.  3  (form).  ^  Ex  relatione  the  Crown  Office. 

'  Justices  Act  1890,  §§  13  and  14.  ^  §§  15  and  16. 

»  §§  19  and  82.  «  §  80.  '  §  32  (8).  «  §  29  (3). 


Daring  tlie  preliniiiiary  hearing,  the  witneaaes  lor  the 
prosecution  are  examined  on  oath,  they  may  be  crosa-esamioed 
hy  the  accused  or  his  counsel,  and  their  depositions  are  taken 
down  by  the  justice  and  signed  by  them.'  Such  examination 
is  not  a.  judicial  proceeding,  and  the  justice  may,  if  he  thinks 
fit,  exclude  the  public  ;'  but  if  the  evidence,  in  the  opinion  of 
the  jxistice,  raises  a  prima  facie  case  against  the  accused,  the 
latter  must  be  allowed  to  call  witnesses  for  the  defence,  whose 
depositions  are  similarly  taken."  Before  hearing  the  accused's 
witnes-ses,  however,  the  justice,  if  ho  thinks  thei-e  is  a  case, 
must  ask  the  prisoner  if  he  wishes  to  make  n,  stittement.  But 
the  question  is  accompanied  by  an  elaborate  caution  as  to  the 
effect  of  such  a  statement,  and  the  accused  is  not  bound  to  say 
anything.*  If  he  does  so,  his  statement  ia  treated  in  the  same 
way  OS  the  depositions  of  the  wituesaea* 

If  the  justice,  after  tliese  aleje,  mokes  up  his  mind  to 
commit  the  prisoner  for  trial,  he  forwards  the  information  and 
depositions  to  the  Crown  Solicitor  (if  the  trial  is  to  lake  place 
in  the  Supreme  Court)  or  to  the  clerk  of  the  peace  for  the 
bailiwick  (if  the  trial  is  to  be  at  general  sessions)."  The 
witnesses  for  the  proaecution  may  be,  and  the  material 
witnesses  for  the  prisoner  (except  mere  witneaaes  to  character) 
must  be,  bound  by  recognisance  to  appear  and  give  evidence 
at  the  trial"  If  the  proceedings  require  adjournment  at  any 
stage,  the  justice  may  (subject  to  certain  restrictions)  remiuid 
the  accused  to  custody,*  but  he  may  at  any  stage,  even  after 
committal  for  trial,  take  hail  fur  his  reappearance,  except  upon 
A  chat^  of  treaBon.**  The  powers  previously  enumerated  may 
be  exercised  by  a  single  justice  or  by  two  or  more  in  conjunc- 
tion."' 

Besides  these  functions  as  committing  magistrate,  a  justice 
of  the  peace  may  he  cvMed  upim  to  perform  an  almost  count. 
less  number  of  acta  of  a  purely  administrative  character.  He 
may,  in  conjunction  with  another  justice,  order  the  destruction 
of  an  injured  or  diseased  animal,"  commit  a  neglected  child  to 


'  JiwUcM  Act  1890,  i  39.  ■  t  *o.  *  i  a. 

*  H  39  {tl)  tnd  51.  The  povcr  to  adniit  to  lisil  nitonfU  oven  I 
ponon  foQUil  gaUtj  by  a  (.'onner')  jnry  of  ni*»aUagLu«  or  n. 
Art  1880,  1 12).  "gas. 

"  Animtli  Act  ISM.  S  IG,  aixl  Stock  DboiuM  Act  1800,  g  70. 


'  gsa 

tho  cuo  of  ft 

ion  (Coroneri 
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the  care  of  the  Department  for  Neglected  Children  or  of  a 
private  person/  order  a  husband  to  pay  money  for  the  support 
of  his  deserted  wife,^  visit  and  examine  gaols,^  decide,  in  certain 
cases,  as  to  where  bridges  over  drainage  works  are  necessary,* 
apprentice  orphan  or  deserted  children,^  order  the  return  of  any 
seaman  who  has  deserted  from  a  foreign  vessel,^  direct  a  search 
for  runaways  on  the  complaint  of  the  master  of  such  vessel," 
command  the  dispersion  of  an  unlawful  assembly,®  or  arrest  a 
person  suspected  of  being  a  foreign  criminal^ 

&.  As  a  judge  or  magistrate  in  Petty  Sessions.  A  court  of 
Petty  Sessions  is  an  open  court,  constituted  by  two  or  more 
justices,  a  single  police  magistrate,^®  or  (where  the  parties  con- 
sent in  writing),  a  single  justice."  Courts  of  petty  sessions  are 
held  at  places  and  times  fixed  by  the  Governor  in  Council.^*  At 
present  there  are  about  240  of  such  places  in  Victoria.^^ 

Every  Court  of  Petty  Sessions  has  a  clerk  attached  to  it, 
whose  duty  it  is  to  keep  the  register  of  the  proceedings  of  the 
Court,  and  conduct  its  formal  business." 

Besides  the  powers  conferred  on  it  by  special  statutes,  a 
Court  of  Petty  Sessions  has  jurisdiction  in  the  following  cases — 

1.  Offences  made  punishable  on  summary  conviction. 

2.  All  cases  of  assault  where  the  damages  claimed  do  not  exceed  j£60. 

3.  Claims  for  the  restitution  of  goods  alleged  to  be  illegally  detained, 

where  the  value  of  the  goods  does  not  exceed  £50. 

4.  Actions  for  "civil  debts  recoverable  summarily,"  where  the  sum 

claimed  does  not  exceed  £50.  (Under  the  head  of  "  civil  debts 
recoverable  summai'ily"  are  specified  a  large  number  of  cases 
which  do  not,  as  a  rule,  involve  much  dispute  as  to  facts.) 

5.  Enforcement  of  fines  and  penalties  recoverable  before  one  or  more 

justices,  where  no  special  provision  is  othenvise  made  for  their 
enforcement.^^ 

1  Neglected  Children's  Act  1890,  §§  20  and  63. 

-  Marriage  Act  1890,  §  43.  ^  Qaols  Act  1890,  §  19. 

*  Water  Act  1890,  §  72.         *  Master  and  Apprentices  Act  1890,  §§  6  and  11. 
«  Seamen's  Act  1890,  §  6.  '  Ihid.  %  9. 

*  Unlawful  Assemblies  and  Processions  Act  1890,  §  (5. 
"  Crimes  Act  1890,  §  370. 

^•^  A  police  magistrate  is  an  official  under  tlic  Public  Service  Act,  having 
special  quaUfications  (Public  Ser\'icc  Act  1890,  §  9).  No  special  statutory 
power  is  needed  for  the  creation  of  the  office  {Ex  ^Ktrtc  Hargravcs  1  A.  J.  R.  23). 
A  police  magistrate  alone  may,  as  a  rule,  do  wliatever  two  justices  are  authorisetl 
to  do  (Justices  Act  1890,  §  63).  There  are  at  present  twenty-three  i>olice  magis- 
trates in  Victoria  ( Year  Hook  of  Australia  1890,  p.  613). 

^^  Justices  Act  1890,  §  58.    **2  §  52.      '^  y^ar  Book  of  Australia  1890,  p.  609. 

"  Justices  Act  1890,  §§  64,  65.  ^^  §  59. 


But  the  following  cases  nre  expressly  excluded  from  its 
jurisdiction — 

1.  Civil  coses  i«  which  n  county  court  lina  not  copiisince  fur  the 
3.  Cues  inrulvin)!  title  to  land.' 

Procedure  is  by  information  and  smnmons.*  and  tlie  order 
uf  the  court  may  be  enforced  by  warrant  of  distress  or  commit- 
ment issued  by  a  single  justice*  or  by  an  attachment  of  debts," 
except  that  a  warrant  of  commitment  cannot  issue  to  enforce 
a  "  civil  debt  recoverable  eimamarily."  *  But  in  all  mattfirs 
involving  the  payment  of  a  fine  of  £5  or  damages  for  assault 
or  for  U'espaas  by  cattle,  or  involving  immediate  or  contingent 
imprisonment,  an  appeal  lies  from  the  Court  of  Petty  Sessions 
to  the  next  practicable  court  of  General  Sessions  of  the  Peacj*.' 
And,  after  notice  of  such  appeal,  by  consent  of  the  parties  and 
ftn  order  of  a  judge  of  the  Supreme  Court,  a  case  niiiy  be 
stated  for  the  opinion  of  the  Supreme  Court,  the  jmrties 
agreeing  tltat  a  judgment  in  accordance  with  such  opinion 
shall  suliseqiiently  be  entered  at  the  sessions.^  A  judge  of  the 
Supreme  Court  may  also,  on  the  application  of  any  person 
injured  by  a  summary  conviction  or  by  any  order  or  warrant 
of  a  court  of  jielty  sessions  or  a  justice,  issue  an  "  order  to 
review,"  calling  on  the  other  parties  and  (if  ho  shall  think  fit) 
the  justice  or  justices  involved,  to  show  cause  why  the  proceeil' 
itig  should  not  be  reviewed."  An  nppeiil  lies  from  the  refusal 
of  a  single  judge  to  the  Full  Court, '°  and,  ui  any  case,  the 
return  of  the  order  takes  place  before  ihc  Full  Court,  which 
may  confirm,  ({uosh,  or  vary  the  proceeding  complained  o£" 
The  justices  whose  decision  is  questioned  may  file  explanatory 
affidavits.'* 

e.  Aa  a  judge  or  magistrate  in  General  Sessions,  There  is 
«  court  uf  General  Session*  of  the  Peace,  which  corre«i)ondJ!  with 
Quarter  Sessions  in  England,"  for  everj-  bailiwick,  and  sessions 
ore  held  at  twenty-eight  placc3  provided  by  slatuti.',"  at  limes 
directed  by  the  (Jovemor  in  CoundL"  To  each  court  of  General 
ScnioDS  is  attached  an  official,  known  aa  tho  "  clerk  of  the 

■  Cf.  ■»•(■,?.  S&I.  *  Jutlcn  Act  IBM,  I  es.  >  |  }3. 

•(HI.  "  8 1«.  "  I  l*e.  "9 1«.  IBO. 

"1171.  "  S«h«L  4.  "|17«. 
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peace,"  appointed  by  the  Governor  in  Council,  who  issues  process, 
arraigns  prisoners,  records  verdicts,  judgments,  and  proceedings, 
enters  appeals,  files  convictions,  and  generally  conducts  the 
ministerial  business  of  the  court.^ 

The  only  essential  member  of  the  Court  of  General  Sessions 
is  the  chairman,  who  is  a  specially  qualified  oflScial  appointed 
by  the  Governor  in  Council ;  but  any  one  or  more  ordinary 
justices  having  jurisdiction  within  the  bailiwick  in  which  the 
court  is  held,  may  sit  with  him.^  In  civil  matters,  the  court 
may  hear  all  appeals,  and  take  cognisance  of  all  matters  cog- 
nisable by  the  appellate  jurisdiction  of  courts  of  general  and 
quarter  sessions  in  England.*  In  its  criminal  capacity,  it  may 
try  all  indictable  offences  within  its  bailiwick,  except  about 
twenty  from  the  more  serious  classes  of  crimes.*  Criminal  trials 
at  General  Sessions  are  held  before  juries  of  twelve.^ 

Finally,  we  may  notice  the  special  protection  extended  to 
magistrates  and  their  officials  in  the  discharge  of  their  duty. 

Every  action  brought  against  a  justice  for  any  act  done  in 
the  execution  of  his  duty,  may  be  met  by  a  plea  of  "  not  guilty 
by  statute,"  and  if,  after  such  a  plea,  the  plaintiff  fails  to  prove 
that  the  act  was  done  maliciously  ami  without  reasonable  and 
probable  cause,  judgment  must  be  given  for  the  defendant.® 
But  even  if  the  act  complained  of  was  irregular,  the  complainant 
must  first  proceed  to  have  it  quashed  by  General  Sessions  or 
the  Supreme  Court,^  his  action  must  be  connnenced  within  six 
months  after  the  act  complained  of,®  and  before  commencing  it 
he  must  give  one  month's  notice  in  writing  to  the  defendant, 
stating  the  ground  upon  which  he  intends  to  bring  the  action.* 
Moreover,  such  action  can  only  be  brought  in  the  Supreme 
Court,  and  the  defendant  may  tender  amends  before  action  or 
pay  money  into  court  after  action  commenced,  and  if  the 
plaintiff  does  not  recover  more  than  the  sum  tendered  or  paid 
in,  he  is  mulcted  in  costs.^^  Similar  provisions  apply  to  actions 
against  any  officers  of  General  Sessions,  except  that  an  action 
against  a  clerk  of  the  peace  must  be  commenced  within  four 
months  after  the  happening  of  the  cause  of  action." 

These  special  provisions,  moderate  as  they  are,  form  one 

1  Justices  Act  1890,  §§  181,  182.  ^  §§  173,  179.        »  §  173. 

*  §  179.                                         »  Juries  Act  1890,  §  37. 

•  Justices  Act  1890,  §  155.  ^  §  157.                   »  §  164. 
»  Ihid.                        w  §  166.  ^  §§  164, 171.173. 
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of  the  most  important  exceptions  to  the  widely-accepted  rule  of 
English  Constitutional  Law,  that  a  government  official  is  liable 
for  the  consequences  of  his  unlawful  acts  in  precisely  the  same 
way  as  a  private  citizen.  They  are  admitted,  doubtless,  out  of 
consideration  for  the  honorary  character  of  the  office  of  justice, 
and  the  extreme  difficulty  of  mastering  the  whole  of  its  duties. 


CHAPTER   XLII 


COURTS   OF   MINES 


*'  Within  and  for "  every  Mining  District  there  is  a  Court  of 
Mines,  which  is  held  at  such  times  and  places  as  are  appointed 
by  the  Governor  in  CounciL^  Judges  of  County  Courts  are  ex 
officio  judges  of  all  Courts  of  Mines  in  Victoria,^  and,  as  a 
matter  of  fact,  Courts  of  Mines  are  generally  held  on  the  same 
days  and  at  the  same  places  as  Coimty  Courts.*  Owing  to  the 
peculiar  wording  of  the  legislation  on  the  subject,  it  is  some- 
what difficult  to  pronounce  whether  Courts  of  Mines  are  strictly 
local  courts,  but  there  can  be  little  doubt  that  a  Court  of  Mines 
is  primarily  intended  to  confine  itself  to  matters  arising  within 
its  own  district*  It  is,  however,  expressly  provided  that  a 
judge  of  such  a  Court  may  sit  outside  its  tenitorial  limits.* 

Besides  its  judge,  each  Court  of  Mines  has  its  clerk,  with 
assistant  and  deputies,  who  issue  process  and  keep  accounts  of 
the  court  fees,  and  generally  act  under  the  direction  of  the 
judge,  and  also  a  bailiff  and  his  deputies,  who  attend  the  sittings 
of  the  Court,  and  serve  and  execute  its  process.*^  Each  clerk 
and  bailiff  gives  security  for  the  performance  of  his  duties,  and 
the  functions  of  clerk  and  bailiff  may  not  be  performed  by  the 
same  person.^  Clerks  and  bailiffs  of  Courts  of  Mines  are 
protected  against  vexatious  proceedings  in  the  same  way  as 
registrars  and  bailiffs  of  County  Courts.® 

Apart  from  the  question  of  locality,  the  jurisdiction  of  a 
Court  of  Mines  extends  generally  to  all  questions  and  disputes 

»  Mines  Act  1890,  §  115.  ^  County  Court  Act  1890,  §  11. 

•  year  Book  of  A%istr(Uia  1890,  p.  604. 

^  Mines  Act  1890.    Compare  §§  135  and  310,  etc.  "  §  118. 

«  §§  120-126.  '  §§  127,  128.  »  §  129.    AnU,  p.  350. 
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of  Inw  or  equity  arisiug  between  miners  in  relation  to  mining 
on  Crown  Lands,  and  particularly  to  questions  concerning — 

1,  CloicuB  by  virtue  of  lumere'  riglils  or  licences  \a  the  user  of  Crown 

Land  or  the  uaer  or  sale  of  water  thereoD. 
8.  Treepasa  to  or  ouster  of  such  claims. 

3.  Contracte  and  partiierslupa  for  the  conduct  of  raining  operalioiia  on 

Crown  LsuUt. 

4.  Mortgages  or  charges  of  mining  property. 

5.  Bouniiories  of  nilning  property.^ 

lloreovor,  it  has  jurisdiction  to  award  compensation  to 
owners  of  private  property  whose  lands  have  been  claimed  for 
minin;;  puriMSes.- 

Within  the  scope  of  its  jurisdiction,  a  Court  of  Mines  acts 
both  aa  a  Court  of  First  Instance  and  as  a  Court  of  Appeal 
from  the  Warden  of  the  District.'  But  where  in  an  action  of 
debt  or  contract  which  could  have  been  brought  in  the  Warden's 
Court,  the  plaintiff  does  not  recover  more  than  £100,  he  cannot 
recover  more  than  the  costs  which  would  have  been  iHiyable  in 
the  Warden's  Court,  unless  the  judge  of  the  Court  of  Mines 
issues  a  special  certificate.*  Subject  to  this  limitation,  however, 
a  Court  of  Minea  has,  when  acting  within  its  jurisdiction,  all 
the  powers  of  the  Supreme  Court  in  analogous  cases,  including 
the  power  to  grant  a  warrant  if  possession.'*  Knt  the  form  of 
proceedings  is  similar  to  th  ■■  in  use  in  the  County  Court, 
except  that  in  all  cases  oitt  ;r  of  the  parties,  as  well  as  the 
judge,  may  require  the  trial  of  any  question  of  fact  by  a  jury 
of  six  assessors." 

The  decree  or  order  of  a  Court  of  Mines  is  enforced  by 
execution  aj^uinst  the  property,^  and  any  person  failing  to  pay 
money  directed  by  it  may  be  .sununoned  and  examined  as  to 
l)is  assets,  with  liability  to  imprisonment  if  he  fail  to  attend." 
Moreover,  the  Court  may  gi'ant  injunctions,  apjKiinl  managers 
of  undertakings,  and  provisional  guardians  of  lunatics  ngainst 
whom  it  is  desired  to  take  proceedings."  And  bnilifTs  of  Courts 
of  Mines  must  execute  the  dedsions  of  Wardens,  duly  certified 
to  them."* 

KiniUly,  an  appeal   lies  iVom    the  decision  of  a  Court  of 

*  UiauAct  \vm.%\%t.  ■1311. 

*  I S51.     For  till  [wwsrn  of  this  offidal,  et  anK,  pp.  8«7,  3iS. 

*  AltnciActlS»0.  |3ie.  *  t  I3S,  •  R  17S. 

'  I  iM-        '  H  tea,  isfl.         •  M  i7s,  :9s,  sos.        ">  1 S42. 
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Mines  to  the  Full  Supreme  Court,  either  by  way  of  special  case 
stated  by  the  judge  himself,  or  by  way  of  substantial  appeal 
from  his  decision.^  But  unless  the  proceeding  is  an  appeal 
from  an  order  of  the  Court  of  Mines  granting  a  rehearing 
before  itself  (which  it  is  competent  to  make ")  the  appellant 
must  give  security  for  the  costs  of  the  appeal.^  The  Full  Court 
may  either  affirm,  reverse,  or  vary  the  decision  appealed  from, 
or  may  direct  a  rehearing  before  the  Supreme  Court,**  and  in 
either  case  the  result  is  transmitted  to  the  clerk  of  the  Court 
from  which  the  appeal  is  brought,  and  is  binding  on  it/ 

1  Mines  Act  1890,  §§  209,  210.  >  §  207,  208. 

»  §  210.  *  §  211.  5  §  213. 


ON    THE    LEGAL    RELATIONS    BETWEEN   THE    CENTRAL   ASD    LOCAL 
GOVERKJIENTS 


Hardly  lesa  important  than  a  clear  underetanding  of  the  dia- 
tiiiction  between  central  and  local  government,  is  a  knowledge 
of  the  links  which  bind  the  two  together.  For  the  balance  of 
power,  which  gives  so  much  of  its  character  to  the  tone  of 
governmental  functions  as  a  whole,  is  decided  almost  as  much 
by  the  nature  of  these  relations  as  by  the  comparative  strength 
of  the  two  authorities. 

In  Victoria,  it  is  not  difficult  to  trace  the  nature  of  these 
links.  In  every  important  point  the  relation  between  the 
central  and  local  authorities  is  that  of  master  and  servant. 
Hence  the  overwlielming  power  of  central  machinery,  and  the 
overwhelming  imjiortHnce  of  the  seat  of  central  government. 
In  the  earlier  chapters  of  this  book,  we  have  seen  how  it  was 
that  the  scheme  of  government  in  Victoria  naturally  assumed 
tliia  aspect.  We  have  now  to  notice  how  it  is  practically 
exemplilicd  at  the  present  day. 

There  are  three  principal  ways  by  which  the  central 
government  acts  upon  a  local  authority ;  viz.,  by  control  of 
local  legislation,  by  appointment  of  local  officials,  and  by 
disposal  of  public  funds. 

In  the  first  place  we  have  noticed '  that  a  municipal 
by-law  may  be  repealed,  without  reason  assigned,  by  order  of 
the  Governor  in  Coiuicil,  thai  is,  by  the  executive  autliority  of 
the  central  government.  This  power  of  the  Governor  in  Council 
extends  not  only  to  cases  in  which  tho  municipal  legislature 

>  jlnU.  p.  33S. 
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has  exceeded  its  powers  in  passing  the  by-law,  but  also  to  cases 
in  which  the  central  authority  differs  from  the  local  in  a 
matter  within  the  legitimate  scope  of  the  latter's  action.  But 
in  the  former  class  of  cases,  where  the  municipal  legislation  is 
clearly  illegal,  the  initiative  may  also  be  taken  by  a  private 
person,  without  waiting  for  an  actual  case.  And  the  central 
judicial  authority,  the  Supreme  Court,  may  declare  the  legisla- 
tion in  question  to  be  illegal  and  null. 

The  example  of  the  mining  boards  is  still  clearer.  For 
here  no  enactment  of  the  local  authority  is  even  priinafacU 
binding  until  it  has  been  certified  as  legal  by  an  officer  of  the 
central  authority ;  and,  even  when  fully  in  action,  a  mining 
by-law  may  be  revoked  by  the  Governor  in  Council,  upon  the 
application  of  an  objector. 

And  of  course  it  is  perfectly  lawful  for  the  central 
authority,  by  the  exercise  of  its  own  legislative  power,  not 
merely  to  alter  and  repeal  all  local  legislation,  but  even  to 
abolish  or  reform  the  local  authority  itself.  Doubtless  there 
was  once  a  time,  in  England,  when  such  a  claim  on  the  part 
of  the  central  authority  would  have  been  met  by  a  plea  of 
ultra  vires.  But  the  time  for  that  plea  has  long  since  passed, 
even  in  England.  And  it  has  never  existed  in  Victoria.  From 
the  very  beginning  of  Victorian  history,  local  authorities  have 
been  the  creatures  of  and  controlled  by  the  central  legislature. 

Secondly,  the  central  government  controls  the  local  by  the 
appointment  of  officials.  It  is  true  that  mimicipal  officials  are, 
for  the  most  part,  appointed  by  the  councils,  or  elected  by  the 
ratepayers,  the  principal  exception  to  this  rule  being  in  the 
case  of  the  auditors  who  are  appointed  by  the  Governor  in 
Council  to  audit  the  mimicipal  accoimts.  But  even  in  the 
case  of  the  locally  appointed  officials,  the  central  authority 
reserves  the  power  of  deciding  upon  the  legality  of  their  ap- 
pointments, and  in  some  instances  of  pronoimcing  upon  their 
professional  capabilities.^ 

And,  as  we  have  just  seen,  the  officials  of  the  mining 
districts  are  almost  wholly  appointed  and  paid  by  the  central 
government,  and  are,  therefore,  primarily  accountable  to  the 
central  authority  for  their  actions.  Their  tenure  being  the 
ordinary  official  tenure,  in  the  event  of  their  acting  in  accord- 

1  Ante,  p.  346. 
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ance  with  the  wish  of  the  local  iu  opposition  to  that  of  the 
central  authority,  they  can  be  dismissed  by  the  latter. 

In  the  department  of  local  judieiarj',  the  intiueiice  of  the 
central  authority  is  even  more  abundantly  clear.  There  are 
no  municipal  courts  of  justice,  as  there  are  in  England.  Every 
judge,  every  magistrate,  who  dispenses  justice  in  the  districts, 
is  directly  appointed  by  the  central  power,  with  the  single 
exception  of  the  chainocn  of  the  municipalities ;  and  when  it  is 
remembered  that  a  single  ordinary  justice  cannot  act  judicially 
witliout  the  consent  of  the  parties,  it  will  be  understood  that 
even  the  local  administration  of  justice  is  in  the  hands  of  the 
central  power.  Nor  is  it  unimportant  to  remember  that  tlie 
ngents  of  justice,  the  police  force,  are  entirely  a  central  body. 

But  finally,  it  is  perhaps  in  the  matter  of  public  monies 
that  the  central  authority  beeps  the  most  effective  control  over 
tile  localities.  The  local  authorities  have  always  looked  to  the 
government  at  Melbourne  for  pecuniary  assistance.  From  the 
days  when  it  was  attempted  to  force  District  Councils  into 
existence  by  a  promise  of  a  share  in  the  Crown  Land  Revenue, 
down  to  the  wholesale  endowment  of  municipalities  in  1874, 
there  has  been  a  unifonn  system  of  subsidising  which  has  at 
length  grown  into  a  habit  Fut  no  less  marked  than  the  fact 
itself  has  been  the  manner  of  its  ti-eatment.  The  municipalities 
have  not  been  invested  with  the  unalienated  land  within  their 
limits,  nor  with  the  revenue  from  forests,  rivers,  or  mines 
within  their  districts.  It  is  true  that  ihey  have  been  empowered 
to  tax  their  constituents,  and  to  borrow  money  on  their 
property.  But  a  municipality  which  relies  entirely  upon  its 
ordinary  revenue  is  still  a  rarity,  and  the  endowment  which  it 
obtains  from  the  centrnl  authority  is  given  in  the  most  paternal 
way,  by  cash  sulisidy  dependent  upon  the  happening  of  certain 
conditions,  oa  may  be  seen  by  any  one  who  chooses  to  read  the 
annual  Appropriation  Acts.'  Doubtless  there  hav«  been  go<td 
rBoaona  lor  tliia  practice,  but  its  intiuence  upon  the  niunici- 
paliti(«  has  been  very  marked,  in  u  want  of  public  spirit,  an 
absence  of  sense  of  re^iwusibility,  a  hungering  after  a  division 
of  the  spoil,  and  a  feeling  of  dependence  upon  the  central 
authority.  It  is,  however,  as  the  prime  cause  of  the  lost  effect, 
Uiut  we  have  to  notice  it  here. 

'  Tlio  upvndUuiT  of  Uio  Koilwi;  KuuJ.  of  courK-,  also  Mt»  in  lli«  mme  *»f. 
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ATTEMPTS   TOWARDS   A   FEDERAL   UNION 

We  have  seen  that  when  the  colony  of  Victoria  was  first  con- 
stituted, by  separation  from  New  South  Wales,  there  was  a 
definite  attempt  by  the  Colonial  Office  to  establish  a  federal 
executive  for  Australia,  in  spite  of  the  fact  that  the  Imperial 
Parliament  had  deliberately  refused  to  create  a  federal  l^is- 
lature.  We  have  seen  that  this  attempt  came  to  nothing, 
although  traces  of  it  remained  until  the  year  1861.  We 
have  seen  also  that  no  attempt  was  made  by  the  Imperial  or 
the  Victorian  legislature  to  revive  the  subject  on  the  grant  of 
Responsible  Government  to  the  Australian  colonies  in  1855. 

But  the  matter  was  taken  up  with  considerable  energy  by 
the  colonies  themselves  shortly  after  the  latter  date,  and  a  brief 
outline  of  the  more  important  stages  in  the  progress  of  the 
movement,  which  has  to  a  certain  extent  become  law,  may 
here  be  given. 

On  the  16th  January  1857,  Mr.  Gavan  Dufiy  moved  in 
the  Legislative  Assembly  of  Victoria  for  the  appointment  of  a 
committee  to  consider  and  report  upon  the  necessity  for  a 
federal  union  of  the  Australian  colonies  for  legislative  purposes.^ 
After  eight  months,  the  committee  presented  a  report,*  which 
recommended  that  the  colonies  of  New  South  Wales,  South 
Australia,  and  Tasmania  should  be  invited  to  send  delegates  to 
a  conference  which  should  settle  all  preliminary  questions  as 
to  the  line  of  action.^  On  the  very  day  that  this  report  was 
presented,  viz.  the  9th  September  1857,  the  Governor  laid  on 
the  table  of  the  Assembly  a  despatch  from  the  Secretary  of 

1  V,  and  p.  of  Leg.  Ass.,  1856-57,  sub  date. 
«  /Wrf.  voL  iii.  p.  141.  »  Hnd,  9th  September  1867. 


State  for  the  Colonies,  enclosing  copies  of  correspondence  which 
showed  that  iutluential  Australians  in  England  were  urging 
the  Imperial  Government  to  take  up  the  matter  once  more.' 
Thus  encouraged,  both  Houses  of  the  Victorian  Legislature 
agreed  to  the  recommendations  of  the  conunitlee's  report,*  and 
early  in  the  following  session  it  was  announced  that  New  South 
Walea  and  South  AustraUa  had  definitely  given  in  their 
adhesion  to  the  scheme,*  whilst  Tasmania,  two  months  later, 
forwarded  an  equally  decided  assent* 

Shortly  after  these  events,  viz,  in  the  year  1859,'  the  new 
colony  of  Queensland  was  created  by  separation  from  New 
South  Wales,  and  the  need  for  federal  union  became  increasingly 
e%-ident.  On  the  3d  May  1860,  the  Legislative  Assembly  of 
Victoria,  acting  on  the  report  of  a  new  committee,  recommended 
that  the  new  colony  be  invited  to  join  in  the  arrangements," 
and  before  tlie  close  of  the  year  the  invitation  had  been 
cordially  accepted  by  the  Queensland  govemlnent.'  In  the 
year  1862,  a  communication  was  received  from  Tasmania,  to 
the  effect  that  the  Tasmanian  delegates  to  the  conference  had 
been  actually  appointed,^  and  thereupon  both  Houses  of  the 
Victorian  legislature  agreed  to  communicate  with  the  otlier 
colonies,  with  a  view  of  securing  a  general  nominatioD  of 
representatives.' 

But  here  the  matter  seems  to  have  halted,  until,  in  the 
first  session  of  1870,  b  new  committee  was  appointed,  again  on 
the  motion  of  Mr.  Duffy,  who  had  been  persistent  in  his  efforts 
to  secure  consideration  of  the  subject.'"  The  committee  had 
hnrely  time  to  recommend  the  appointment  of  a  Royal  Com- 
mission, wlien  tlie  session  came  to  an  end."  The  suggestion 
VfOB  however  adopted,  and  in  the  second  session  the  Commission 
presented  a  report  wliich  recommended  permissive  legislation, 

'  CoiriMio  r.itiuiF.  (L.  A.),  I85IJ-B7,  vol,  iv.  p.  1385. 

•  HM.  ISth  ScpMmW  ati'l  17Ui  NorBtaW  ISS7. 

'  Capu*  of  oomupondetKn  ill  T.  and  P.  (L.  A.J^  1897-SS,  vol.  L  p.  flSl. 

•  Ib<it.  i.  3»S, 

'  Sy  Lettan-Vhtcul  tad  Onlar  in  Cooncil  of  Sth  Jnna  18SB,  conflm)»d  by 
IiuinrUl  BtBtutc,  2tk2&  Viu.  a.  U. 
'  r  and  P.  iU  A.)  1859-BO,  3d  M«y. 
'  Copy  ci-rrMpoDiliifti'E  in  f.  and  P  (L  A.],  18(10-81,  vol.  1.  p.  Cfll. 

•  i:<ipy  to  (Kf.  ISfll-sa.  vol.  L  i>.  779.  •  Ibid,  irih  Jddd  18«'i 
"■  r.  and  y.  (.h-  A.),  1870,  lut  StMloa,  «d  Jun*. 
"  Copy  R»[jort  in  ibid.  vol.  i.  p.  866. 
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enabling  such  colonies  as  might  think  fit  to  do  so,  to  enter  into 
arrangements  for  concerted  action.  The  majority  of  the  com- 
missioners also  made  a  somewhat  startling  suggestion,  to  the 
effect  that  each  colony  should  be  allowed  to  exercise  treaty- 
making  powers  on  its  own  behalf.^ 

Conferences  on  various  topics  of  intercolonial  interest  were 
from  time  to  time  held,  subsequently  to  this  date.  One  con- 
ference which  sat  in  Melbourne  in  the  year  1880,  comprised 
representatives  from  New  South  Wales,  Victoria,  and  South 
Australia,  and  discussed  a  large  number  of  important  subjects, 
including  an  uniform  tariff,  a  general  Australian  Court  of 
Appeal,  and  the  immigration  of  Chinese."  On  its  adjournment 
to  Sydney,  the  conference  was  strengthened  by  the  adhesion 
of  the  colonies  of  Queensland,  Tasmania,  Western  Australia, 
and  New  Zealand.*  The  adjourned  conference  then  agreed  to 
the  form  of  bills  for  the  establishment  of  an  Australasian  Court 
of  Appeal,  and  for  the  execution  of  intercolonial  warrants  of 
apprehension.*  New  South  Wales  and  Victoria  also  agreed 
(with  exception  of  details)  on  one  Bill  to  restrict  the  influx  of 
Chinese,^  and  four  other  colonies  to  another,*  for  the  same  pur- 
pose. And  all  the  colonies,  except  Western  Australia,  agreetl 
to  a  strong  protest  against  the  action  of  the  government  of 
that  colony  in  encouraging  Chinese  immigration."  But  the 
Imperial  Government  declined  to  interfere  with  the  action  of 
Western  Australia,^  and  the  conference  itself  failed  to  agree 
upon  the  terms  of  a  Federal  Council  Bill.^ 

At  last,  however,  a  convention  which  met  in  Sydney  at  the 
close  of  the  year  1883,  and  in  which  all  the  seven  colonies  of 
the  Australasian  group  were  represented,^®  succeeded  in  pro- 
ducing definite  results.  The  immediate  incentives  to  the  meeting 
were  the  apprehended  designs  of  the  French  Eepublic  in  the 
New  Hebrides,  and  the  action  of  the  Queensland  Government 
in  opposition  to  them.     But  although  much  interest  was  dis- 

'  Copy  in  V.  and  P.  (L.  A.),  1870,  2d  Sess.,  vol.  ii.  p.  467. 

'  V.  aiid  P.  (L.  A.),  1880-81,  vol.  iv.  p.  293  (Minutes). 

3  Ibid.  p.  417  (Minutes).  *  Ibid,  pp.  439-449.  *  Ibid,  p.  451. 

«   K.  ayid  P.  (L.  A.),  1880-81,  vol.  iv.  p.  455.  ^  Ibid.  p.  477  (copy). 

8   V.  amiP,  (L.  A.),  ISSl,  vol.  ii.  i>.  317. 

^  V,  and  P.  (L.  A.),  1S80-S1,  vol.  iv.  p.  459. 

^"  Sir  William  des  Vceux,  governor  of  Fiji  and  High  Commissioner  of  the 
Western  Pacitic,  was  also  admitted  at  his  own  reciuest.  {Report  ofth^  Australasian 
Convention  of  ISS3,  p.  3.) 


CHAP.  XLiv  THE  FEDERAL  COUNCIL  ACT  369 

played  in  this  question,  and  resolutions  upon  the  subject  were 
arrived  at,  the  chief  importance  of  the  convention  for  our  immedi- 
ate purpose  is  that  it  agreed  to  the  terms  of  a  Federal  Council 
Bill,  which,  with  some  alteration,  ultimately  became  the  law  of 
the  Empire.^  More  than  eighteen  months  elapsed  before  this  re- 
sult was  accomplished,  but  in  August  1885  the  "Federal  Council 
of  Australasia  Act  1885  "  received  the  Eoyal  Assent.*^ 

In  its  terms  it  is  a  purely  permissive  measure.  It  provides 
that  there  shall  be  a  Federal  Council,  so  soon  as  four  of  the 
Austmlasian  colonies  shall  have  agreed  to  join  it  in  manner 
provided  by  tlie  Act.^  But  the  joining  of  any  colony  is  entirely 
within  its  own  option,  and  a  colony  which  has  once  joined  may 
withdraw,  though  remaining  subject  to  the  federal  legislation 
which  affected  it  as  a  meml^er  of  the  Council,  until  such  legis- 
lation is  altered  or  repealed  by  the  Council  itself*  Each  self- 
governing  member  of  the  group  is  entitled  to  send  two  repre- 
sentatives, each  Crown  colony  one.^  The  manner  of  choosing 
and  the  tenure  of  representatives  is  left  entirely  to  the  legis- 
lature of  the  colony  in  each  case.^ 

When  once  constituted,  the  Council  must  sit  at  least  once 
in  every  two  years,  being  summoned  by  the  Governor  of  tlie 
Colony  in  which  it  has  itself  decided  to  hold  its  next  session." 
But  special  sessions  may  be  called  at  any  time  upon  the  request 
of  the  Governors  of  three  colonies,  to  deal  with  matters  speci- 
ally mentioned  in  the  convening  proclamation.*'  The  Council 
is  competent  to  proceed  to  business  if  a  majority  of  the  wliole 
number  of  its  members,  representing  a  majority  of  the  colonics 
with  resiKict  to  which  tlie  Act  is  in  operation,  are  present,  not- 
withstanding any  vacancy  in  the  representation  of  a  colony.^ 
Questions  are  decided  by  the  votes  of  members  taken  vintiw, 
tlie  president,  who  is  elected  each  session,  having  an  ordinary 
(as  well  as  a  casting)  vote.*^ 

'  Tho  chief  alteratioiiM  arc  in  §§  20  (afldition)  nn<l  31  (entirely  new).  Tlicre 
was  very  little  discumion  on  the  measure  in  the  Inificrial  Parliament. 

-  48  &  49  Vic.  c.  60.  ^  §8  2  an«i  30.  *  «  :J1. 

^  %  r».  At  the  ruijUL'Mt  of  the  "legislatures  of  the  colonies,"  Her  Miyesty  miiy, 
by  OnliT  in  Council,  increase  the  numlier  of  rvpresfMitntiveH  of  any  colony.  (\hn^% 
this  mean  at  the  joint  refpiest  of  all  tho  colonial  legislntures  7  Cf.  f  1 ).  A 
"Crown  colony"  is  ilefined  as  "any  colony  in  which  the  control  of  iiulilic  ofricprn 
is  retained  by  Her  Majesty's  Imperial  Govenimeut "  (8  1 ). 

•S6.  'ii4andn.  •  g  11. 

•  §8  10  and  13.  ^^^  M  12  and  13. 

2  B 
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The  authority  of  the  Council  is  abnost  purely  legislative, 
and  extends  to  the  following  matters — 

(L)  Tlie  relations  of  Australasia  with  the  islands  of  the  Pacific 

(ii)  Prevention  of  the  influx  of  criminals. 

(iii.)  Fisheries  in  Australasian  waters  heyond  territorial  limits. 

(iv.)  The  service  of  civil  process  of  an  Australasian  court  out  of  the 

jurisdiction  of  its  own  colony. 
(v.)  The  enforcement  of  judgments  of  courts  of  law  of  any  colony 
beyond  the  limits  of  the  colony. 

(vL)  The  enforcement  of  criminal  process  beyond  the  limits  of  "  the 
colony  ^'  in  which  it  is  issued,  and  the  extradition  of  offenders.^ 

(viL)  The  custody  of  offenders  on  board  ships  belonging  to  the  Colonial 

Grovemments  beyond  territorial  limits. 
(viiL)  Any  matter  which  at  the  request  of  "the  legislatures   of   the 
colonies  "  Her  Majesty  may  refer  to  the  Coimcil. 

(ix.)  Any  matter  "  of  general  Australasian  interest "  upon  which  the 
various  colonial  legislatures  may  legislate  within  their  own 
limits,  and  which  has  been  referred  to  the  Council  by  the  legis- 
latures of  any  two  colonies. 
(x.)  Questions  relating  to  any  two  or  more  colonies  or  their  relations 
with  one  another,  which  the  governors  of  these  colonies,  upon  an 
address  of  the  legislatures  of  such  colonies,  shall  refer  to  the 
Council.- 

But  every  bill  passed  by  the  Council  must  be  presented 
for  the  Eoyal  Assent  to  the  Governor  of  the  colony  in  which 
the  Council  is  sitting,  who  may  assent  to,  refuse,  or  reserve 
the  measure,  or  suggest  amendments  in  it.^  The  assent  to  a 
reserved  bill  must  be  notified  to  the  Council  or  proclaimed  in 
the  colonies  affected  within  one  year  from  its  receipt  by  the 
Home  Government,  and,  within  a  similar  time,  a  measure  to 
whicli  the  Governor's  assent  has  been  given  may  be  disallowed.* 

When  duly  assented  to,  the  Acts  of  the  Federal  Council 
have  the  force  of  law,  and  override  colonial  enactments, 
throughout  the  colonies  represented,  except  in  the  case  of 
legislation  on  matters  specially  referred  by  the  legislatures,* 
which  binds  only  the  referring  colonies  and  those  which  sub- 
sequently adopt  it.^ 

Moreover,  the  Federal  Council  may  make  representations 
to  Her  Majesty  on  matters  of  general  Australasian  interest,  or 

^  Does  this  mean  any  colony,  or  only  a  colony  within  the  Australasian  group  ? 
There  is  no  definition  of  "colony"  in  the  Act. 

2  48  &  49  Vic.  c.  60,  §§  16  and  16. 

3  §  17.    Every  bill  on  subjects  1,  2,  and  3  mud  be  reserved,  unless  preyiously 
approved  of  by  Her  Miyesty.  ^  §§  18  and  19. 

»  §  15  (i).  «  §§  20,  22. 
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on  the  relations  of  the  colonies  with  tlie  possessions  of  foreigu 
[)Owers.' 

The  Feiieral  Council  Act  was  adopteil  by  Victoria,  as  from 
the  9th  December  1885,  by  the  (Victitrian)  Act  49  Vic.  No. 
843.  This  statute  provides  that  the  representatives  of  Vic- 
toria in  the  Council  shall  he  appointed  and  removed  by  the 
Governor  in  Council.  They  must  be  members  of  Parliament, 
and,  where  practicable.  Kesponsible  Ministers  of  the  Crown.' 
Their  appointments,  resignations,  and  removals  must  be  noti- 
fied by  message  to  both  Houses  of  Legislature  within  fourteen 
sitting  days  irom  their  taking  place.'  No  matter  is  to  be 
referred  from  Victoria  mjder  the  provisions  of  the  Federal 
Council  Act,  except  by  Act  of  the  ParliaDient  of  Victoria,' 

The  necessary  preliminaries  having  been  complied  with, 
the  Federal  Council  held  its  first  session,  at  Hobart,  in  January 
1886.  On  this  occasion  Victoria,  Queensland,  Tasmania, 
Western  Australia,  and  Fiji  were  represented.*  At  the  second 
session,  held  in  1888,  Fiji  did  not  appear.  At  the  third,  in 
1889,Fiji  waa  still  unrepresented,  but  South  Australia  appeared." 
The  Council  has  passed  a  few  Acts,  the  most  important,  per- 
haps, of  which  are  the  40  Vic,  No.  3,  on  the  subject  of  the 
service  of  civil  process  out  of  the  jurisdiction  of  tlie  court 
issuing  it,  and  the  49  Vic.  No.  4,  the  "  Australasian  Judgments 
Act  1886."  By  an  Act  of  the  year  1889.  Victoria  has  also 
referred  to  tlie  Federal  Council  the  following  subjects — 

(i.)  Tile  laws  relating  to  lettera-paU-nt 
(iL)  The  lUitnniliMtian  of  alien*  nf  Eiiiopean  iIcdccdL 
(iii.)  The  Bbitiia  of  corpontinns  anil  joiut  ilcuk  compsaiee. 
(iv.)  The  n-iiognitioti  in  otlier  colonies  of  ordere  and  declarRtioni  of  tli« 

Supreme  Conrt  in  nialtere  of  lunacy. 
(v.)  The  compultor;  productioa  to  the  Su]>rcuie  Court  of  ilociiiiteiitu  or 

property  requlivd  for  the  pnrpoaei  of  proceeding  in  the  Siiprema 

Court  of  any  other  colony.' 

There  has  been  one  meeting  of  the  Federal  Council  since 
this  Act  was  passed,  but  only  one  Ktep  was  token  to  give  effect 
to  it. 

>  «<  A  49  Tic  c  40,  (29.  '48  Vic  No,  843,  |  3.  >  M- 

*  I  fl.     rrnnuukbl;  thii  •Ktion  cannot  lltrilt  tfa«  |>u*rn  eourviTwi  on  the 
tlovMDor  by  thv  10th  Mction  at  the  Kedenl  CoddcU  Act,  hot  it  will  U  m 
that  tboM  powcn  miut  tra  eirreiMd  with  tlia  a4*tce  of    '      ~ 
(1 1).  '  Cr.  Tolumii  of  yott*  aiHt  t. 

•  South  Au«lnili«  liu  "inco  willuimwii.  '  M  Vic.  f 
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And  it  has  been  very  generally  felt  that  the  Federal 
Council  can,  at  the  best,  only  be  regarded  as  a  step  in  the 
direction  of  union.  There  are  two  main  objections  to  it  as  a 
federal  organ. 

In  the  first  place,  its  membership  is  purely  optionaL  Not 
only  may  any  colony  refuse  to  join,  a  power  which  has  been 
used  by  the  great  colony  of  New  South  Wales,  the  mother  of 
four  members  of  the  group,  but  any  member  which  is  opposed 
to  any  proposal,  however  vital  to  the  interests  of  the  others, 
may  cripple  its  prospects  of  success  by  withdrawing  from  the 
union.  It  is  not  surprising,  therefore,  to  find  that  the  matters 
with  which  the  Federal  Council  has  hitherto  dealt  have  been 
those  only  of  second-rate  importance. 

But,  in  the  second  place,  the  absence  of  an  executive  and 
a  judiciary  of  a  federal  character  leaves  the  Council  in  the 
position  of  a  limbless  trunk  The  Acts  of  the  Coimcil  are, 
doubtless,  binding  upon  the  executive  officials  and  the  courts 
of  the  various  colonies  represented  in  it,  and  so  long  as  there 
is  but  little  difference  of  opinion  upon  the  subjects  with  which  it 
deals,  these  agents  are  doubtless  sufficient.  But,  in  the  event  of 
a  real  conflict  of  views  between  one  colony  and  another,  it  is  too 
much  to  assume  that  the  machinery  of  a  colonial  government 
would  be  promptly  and  effectively  used  to  enforce  legislation 
of  which  it  did  not  approve,  and  which,  possibly,  had  been 
passed  at  the  suggestion  of  its  rival.  And,  even  in  times  of 
harmony,  the  absence  of  a  revenue  and  visible  engines  of  power 
must  tend  greatly  to  weaken  the  influence  of  any  legislative  body.^ 

It  is  not  surprising  to  find,  therefore,  that  a  very  decided 
movement  in  favour  of  a  closer  union  is  on  foot.  As  is 
well  known,  a  conference  met  at  Melbourne  in  February  1890, 
to  consider  the  preliminaries  of  a  new  attempt.  All  the 
Australasian  colonies,  with  the  exception  of  Fiji,  were  repre- 
sented, and  if  cordiality  of  expression  go  for  anything,  the 
prospects  of  ultunate  success  are  good.  The  conference  did 
very  nearly  all  that  it  could  do.  It  thoroughly  and  openly 
debated  the  whole  subject  in  a  session  of  several  days'  duration, 
and  ultimately  adopted  resolutions  binding  its  members  to  use 
their  efforts  to  procure  the  immediate  appointment  by  their 

^  As  a  matter  of  fact,  the  term  Federal  Conncil  is  misleading.     The  union  at 
present  existing  is  one  of  the  rare  examples  of  Confederation  now  sunriying. 


various  legislatures  of  delegntes  to  a  Conslitucut  C'onveution.' 
Most  of  the  colonies  have  already  appointed  their  representa- 
tives, and  it  is  generally  miticipated  that  llie  C'onveutinn  will 
meet  early  in  the  year  1891."  It  is,  however,  to  be  noticed 
tliat  New  Zealand,  tliougli  in  tlie  most  friendly  way,  has 
intimated  clearly  thai  she  will  be  unable  to  join  a  union  at  the 
present  time.  If  it  is  accomplished,  the  Federation  will,  for 
the  present  at  least,  be  Australian,  not  Australasian. 

Meanwhile,  it  may  be  permissible  to  point  out,  that  if  the 
Australian  colonies  accomplish  federation  under  existing  cir- 
cumstances, they  will  succeed  in  a  political  experiment  for 
\fhioh  there  is  practically  no  precedent  in  modem  times.  All 
through  modern  history  there  has  been  one  and  but  one 
determining  cause  of  political  uiiiozi  between  communities — 
physical  force,  or  the  fear  of  physical  force.  In  Switzerland, 
Germany,  Anatro- Hungary.  Sweden  and  Norway,  the  United 
States  of  America,  Canaiia,  Mexico,  Central  America,  the  tale 
has  been  always  the  same.  No  community  has  consented  to 
link  its  fortunes  with  the  fortunes  of  another,  save  when  in- 
stigated by  fear  of  violence  from  tliat  other  or  a  third  power. 
Many  attempts  have  l>een  uinde  on  other  grounds,  many  other 
excellent  motives  have  suggested  themselvea  to  thinking  men. 
But  the  dclormining  cause,  the  dead  lift  over  llie  hill,  has 
always  been  force  or  the  fear  of  it  It  is  curious  to  notice 
how,  even  in  the  history  of  Australia,  llie  same  factor  has  licen 
potent.  Three  times  1>ofore  this  the  Australian  colonies  have 
made  distinct  efforts  towards  rmioti.  The  dates  of  these  efforts 
are,  as  we  have  seen,  185G  and  the  following  years,  1870,  and 
1881-3.  Which  three  dates  coincide  with  the  Crimean  War, 
the  Franco- J'l-ussiaii  War,  and  the  real  or  fancied  aggressi'ins  of 
France  in  the  New  Hebrides.  And  even  the  present  attempt, 
though  not  directly  due  tu  fear  of  aggression,  and  on  that 
acconnt  the  more  remarkable,  ia  still  largely  due  to  military 
circumstances.  A  reading  of  the  correspondence  which  led  to 
it  shows  clearly  that  the  occasion,  at  lea.st,  of  the  Federal  Con- 
ference of  1890  was  suggested  by  the  n-port  of  Tmiierial 
experta  on  <'o]onial  defences. 

■  Cf.  nport  af  pTcKWedintii  prewntcJ  to  VlotoHui  ParlUnicDt. 
'  TliD  OonvDntiuti  hu  now  (AugUBl  18(1)  booomB  ■  thing  nf  ilm  ti"«i      > 
Bcraiml  otltji  prmi<fitlii^  will  h*  fuuml  in  Ap|wiutix  D. 
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It  is  not  surprising  that  it  should  be  so.  Every  community 
contains  many  persons  whose  importance  and,  possibly,  emolu- 
ments, may  be  lessened  by  any  surrender  of  its  independence. 
Those  who  are  responsible  for  a  particular  policy  fear  for  its 
continuance  under  the  new  rigime.  Those  who  are  now 
supreme  may,  after  union  has  come,  be  subordinate.  Some  of 
theii*  most  cherished  prerogatives  may  disappear.  The  gain  of 
the  community  may  be  their  personal  loss.  So  long  as  the 
community  is  apathetic,  the  influence  of  these  men  is  naturally 
great.  And  the  community  is  busy  about  other  things,  and 
prefers  to  shut  its  eyes  to  dangers  ahead,  until  an  appeal  to  its 
physical  fears  arouses  its  attention.  Then,  if  the  danger  is 
vivid  enough,  the  conmiunity  insists  upon  the  obstacles  being 
removed.  If  the  French  fleet  were  once  to  strike  a  successful 
blow  against  the  English  on  the  great  ocean  highways,  the 
Federal  Union  of  Australia  would  be  accomplished  in  three 
months.  If  no  such  event  happens,  it  may  not  be  realised  for 
thirty  years. 

And  yet  it  would  indeed  be  a  rash  thing  to  say  that  this 
long  delay  must  intervene.  It  is  true  that  the  Australian 
colonies  are  attempting  a  task  which  is  almost  without  pre- 
cedent. But  it  will  not  be  the  first  experiment  in  politics 
which  some  of  them,  at  least,  have  made.  To  say  nothing  of 
the  ballot  system,  which,  in  addition  to  the  doubtfulness  of  its 
utility,  labours  under  the  disadvantage  (in  this  respect)  of 
ancient  precedents,  we  may  point  to  the  fact  that  Victoria, 
South  Australia,  and  New  Zealand  are  engaged  in  the  unpre- 
cedented task  of  building  up  an  extensive  social,  political,  and 
industrial  fabric  on  the  unalloyed  basis  of  voluntary  labour. 
If  they  succeed  in  doing  this,  in  an  age  remarkable  above  all 
things  for  the  migi-atory  character  of  its  manual  labourers,  but 
remarkable  also  for  the  revolutionary  tendencies  of  its  theories 
on  the  su])ject  of  labour  and  employment,  they  will  indeed 
inaugurate  a  new  era  in  the  world's  liistory,  and  establish  a 
claim  on  mankind,  as  the  solvers  of  one  of  the  most  perplexing 
of  the  problems  of  the  age.  If  they  succeed  here,  they  will 
without  doubt  succeed  in  the  far  easier  task  of  accomplishing 
federal  union. 
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When  h  work  of  any  bind  has  Iteen  well  performed,  it  fieema 
alnii>8t  uufjracious  lo  criticise  the  mttchiiiery  which  has  been 
ua«l  in  its  performance.  But  tho  ungraciousness  is  more 
apparent  than  reaL  If  men  are  bnnight  face  to  face  with  an 
nndcrtakinK,  the  essential  parts  of  which  must  be  accoDiplished 
nt  once,  they  naturally  seize  the  first  accessible  toots  and 
endeavour  to  make  them  suffice.  As  the  extreme  urgency 
of  the  ciise  disappears,  they  are  glad  to  nse  improved  machinery 
to  complete  and  maintain  their  undertaking,  machinery  which 
obviates  the  necessity  for  the  waste  of  labour  attendant  upon 
imperfect  methoda.  And  they  will  then  hardly  be  prepiured 
to  find  fault  with  a  fHeod  who  ventures  su^estions  in  this 
direction  ;  still  less  to  (|uarrel  with  him  for  simply  speciUftting 
as  to  their  future  course  of  action,  without  desire  to  influence  it, 

When  the  fomiders  of  the  Victorian  political  system  took 
upon  themselves  the  laak  of  organising  the  colony  upon  a  self- 
governing  baais,  they  liad  no  lime  U>  siwre  for  choice  of  methods. 
The  exigencies  of  the  situation  were  ao  acute,  that  they  simply 
wjjted  the  nearest  inipleiuents,  and  fell  to  work.  Tlie  pressure 
of  circumstances  sharpened  their  faculties,  and  the  residl  of 
their  labours  was  elTective  for  existing  circunifltanccs,  if  not 
finally  complete. 

But  this  is  not  to  say  that,  upon  refiection.  they  would 
have  roainuined  the  supreme  fitness  of  the  mrthiKla  etiipl<iyc<l 
for  the  task  in  haml.  As  a  matter  of  fact,  llieir  sidieme  was 
adopted  neaily  m  bhc  from  English  [lolitics,  and  f«w  person* 
who  live  under  it  (so  powerful  is  the  influence  of  association) 
realise  how  very  i)eculiHr  tluit  scheme  Is. 

Tlie  Cabinet  system,  which  was  the  real  result  of  thu  gmnt 
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of  Eesponsible  Government  in  1855,  is  a  purely  English  pro- 
duction, and,  unlike  some  other  English  discoveries  in  politiea, 
has  made  very  little  way  outside  the  Empire.  It  is  commonly 
supposed  that  all  countries  which  have  adopted  a  representa- 
tive parliament,  based  on  English  models,  have  also  adopted 
the  Cabinet  system.  No  belief  could  be  more  misleading. 
Tlie  United  States  of  America,  Federal  Germany,  Austro- 
Hungarj%  Spain,  Italy,  Belgium,  Switzerland,^  possess  repre- 
sentative assemblies,  under  one  name  or  another,  and  these 
representative  assemblies  have  generally  some  machinery  for 
attacking  single  members  of  the  executive  who  actually  infringe 
the  law.  But  this  is  a  very  partial  imitation  of  Cabinet 
government ;  and  even  in  France,  Holland,  and  Swedo-Norway, 
where  English  ideas  are  more  nearly  reproduced,  the  system 
cannot  be  said  to  be  an  unalloyed  success.  On  the  other 
hand,  Cabinet  government  has  been  the  universal  ambition  of 
the  English-sjxiaking  dependencies  of  the  British  Empire.  In 
Canada,  Cape  Colony,  and  Australasia,  a  grant  of  self-govern- 
ment has  always  meant  the  Cabinet  system.  It  will  be  worth 
while  to  look  for  a  moment  at  the  nature  of  this  peculiar 
scheme  of  government. 

I  think  it  not  too  much  to  say,  that,  for  the  Cabinet  system 
to  work,  not  perfectly,  but  at  all,  three  conditions  must  be 
present.  And  if  we  look  at  the  historical  origin,  as  well  as  the 
present  circumstances  of  Cabinet  government,  we  shall  see  that 
these  conditions  were  present  at  the  time  of  its  appearance. 

In  the  first  place,  to  constitute  a  Cabinet,  it  is  necessary  to 
have  a  nimiber  of  officials  accustomed,  from  social  or  political 
causes,  to  act  together.  In  other  words,  every  successful 
Cabinet  must  contain  the  principle  of  cohesion.  Tliis  was,  in 
effect,  the  great  difficulty  in  the  way  of  the  introduction  of  the 
Cabinet  system.  William  III.  wished  to  entrust  the  govern- 
ment of  the  country  to  the  most  distinguished  men  of  all 
opinions  and  connections.  But  events  were  too  strong  for  him, 
and  it  is  one  of  the  most  interesting  studies  in  modern  histor}' 
to  watch  how,  in  the  closing  years  of  the  seventeenth  century 
and  the  beginning  of  the  eighteenth,  government  gravitated, 

^  I  do  not,  of  course,  suggest  that  Switzerland  borrowed  her  represcntatiTe 
institutions  from  England.  But,  in  most  of  the  other  cases  I  have  named,  Eng- 
lish influence  is  apparent. 
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by  aa  irresistible  tendency,  iiito  the  lianJs  of  a  body  of  men 
ftUieil  by  social  and  political  ties.  The  foiuily  relationships  of 
the  Churchilla,  Spencers,  and  Godolphins,  of  the  Russells  and 
Moiito^rus,  the  Walpoles  and  TowusheiHls,  the  Carterets  and 
Pettys,  the  Pitts,  Orenvillefl,  and  Wyudhanis,  often  decided  the 
composition  of  Ministries  during  the  eighteenth  century.  Il  is 
even  said  that  Cabinet  government  yrew  out  of  the  practice  of 
weekly  dinners,  initiated  by  a  foJiious  statesman.  But,  in  n  more 
moderate  way,  it  may  safely  be  alleged  that  the  process  of 
forming  a  Cabinet  in  early  days  often  resembled  the  division  of 
R  great  estate  amongst  the  various  brauclies  of  a  family,  rather 
than  the  construction  of  a  national  government. 

In  the  second  place,  the  Cabinet  system  could  hardly  have 
been  evolved  without  the  existence  of  clearly-defined  parties, 
dividwl  by  sharp  and  unmistakable  barriers.  During  the 
critical  period  of  its  evolution  in  England,  this  clear  distinction 
existed.  The  Whigs  were  pledged  to  the  parliamentary  suc- 
cession, with  freedom  of  worship  and  press,  and  other  sub- 
stantial political  ideas.  The  Tories  were  really  Jacobites,  and, 
in  their  hearts,  abhorred  the  llevolution.  Each  Ministry  knew 
that  its  conduct  was  lieing  watched  by  jealons  opponents,  and 
that  ila  failure  meant,  not  merely  expulsion  from  office,  but 
possibly  proscription  or  banishment.  Thus  the  principle  of 
Ministry  and  Opposition,  based  on  real  differences  of  ideas  and 
hopes,  was  firmly  establisheil.  WiUioiit  this  principle,  the 
Cabinet  system,  as  we  know  it,  could  not  have  been  produced. 

And,  thirdly,  it  was  necessary  that  llicrc  should  be  in 
existence  a  strong  body  of  received  tradition  upon  political 
conilnct  It  has  l>een  so  often  pointe<l  out  that  the  Cabinet 
system  depends  entirely  on  the  observance  of  maxims  which 
are  never  enunciated  in  legal  form,  that  I  need  not  dwell  on  the 
subject.  But  I  may  remark  that  one  cardinal  maxim  of  this 
tradition,  the  niaxiiit  of  deference  lo  the  opinion  of  I'arhanient, 
had  been  generated  in  the  minds  of  the  eighteenth-century 
statesmen  by  a  series  of  cvcuU  so  striking  as  to  h'avc  nu  room 
for  misapprehension.  The  men  wlio  wished  to  avoid  the  fate 
of  Stnilfiird  and  I^ud  hod  to  follow  the  example  of  Finch, 
Windelmnk,  and  Clarendon.  In  other  wordei,  an  unpopular 
minister  offered  resignation  t«  avoid  impeacliment,  and,  as  tlie 
piini-ibnient  was  less,  tt   was  the  more  readily  demanded.      It 
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required  conduct  so  bad  as  to  be  almost  criminal  to  found  an 
impeachment.  But  mere  errors  of  judgment  soon  came  to  be 
looked  upon  as  necessitating  a  resignation. 

We  see,  then,  that  Cabinet  government  grew  out  of  a  com- 
bination of  three  special  conditions — the  presence  of  groups  of 
influential  oflicials  accustomed  to  act  together  both  in  society 
and  politics,  the  existence  of  strongly-defined  parties  and 
policies,  and  the  habit  of  deference  to  political  tradition.  If 
we  turn  to  Victoria  at  the  present  day,  we  shall  hardly  find 
these  conditions  existent  there. 

In  the  first  place,  the  element  of  cohesion  is  wanting.  It 
is  true  that  there  are  now  a  large  number  of  persons  who  have 
been  born  in  the  colony,  and  that  the  vast  majority  of  immi- 
grants come  either  from  the  British  Islands  or  other  Australian 
colonies.  But,  within  these  limits,  there  is  practically  no  end 
to  the  diversities  of  habit,  education,  mode  of  thought,  and 
lineage  which  exist.  If  there  is  one  feature  more  striking  than 
another  about  Victorian  society  (in  its  largest  sense)  it  is  its 
atomic  character.  Men  come  and  they  go.  They  are  thought 
nothing  the  worse  of  for  being  new  men,  and  hardly  the  better 
for  being  old.  A  very  few  families  have  branched  out  and 
intermarried  with  each  other,  but  the  extent  of  genealogic 
society  is  very  small.  Locality,  also,  is  a  far  less  powerful 
element  of  cohesion  than  in  older  countries.  Amongst  immi- 
grants, it  is  natural  that  it  should  be  so.  They  who  have 
crossed  twelve  thousand  miles  of  sea  will  not  shrink  from 
leaving  their  abodes  in  the  land  of  their  adoption.  And, 
even  amongst  natives,  it  is  at  present  rare  to  find  any  deep 
attachment  to  a  particular  locality. 

Still  more  strikingly  absent  is  the  second  condition. 
Practically  speaking,  there  are  no  political  parties  in  Victoria. 
Tliere  are  still  faint  echoes  of  bygone  battles,  but  they  have 
lost  their  meaning.  Other  cries  may  in  the  future  arise. 
Some  day  the  feeling  of  native  against  immigrant  may  raise  a 
real  political  question,  but  at  present  it  would  be  idle  to  say 
that  it  is  a  substantial  factor  in  politics.  All  the  old  questions — 
extension  of  the  franchise,  vote  Ijy  ballot,  payment  of  members, 
— have  been  settled.  We  have  practically  confessed  this  truth. 
For  the  last  seven  years  we  have  been  content  with  so-called 
*'  Coalition "  Ministries,  and  the  ardent  politicians,  who  have 
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demanded  a  return  to  severer  limes,  Imve  forgotten  that  it 
ia  impoasible  to  have  party  government  unless  there  are 
pnrties. 

But  it  may  be  said  that,  if  there  art-  no  political  questions, 
there  are.  and  there  have  been,  economic  questions  upon  wliich 
the  community  has  been  keeidy  divided.  That  is  quite  true. 
There  has  been  one  great  struggle  ou  an  economic  subject ;  a 
still  greater  struggle  on  another  is  now  going  on.  In  the  battle 
l>etween  Free  Trade  and  Protection  there  waa  u  perfectly  legit- 
imate basis  for  a  formation  of  parties.  But  that  struggle  is  over, 
at  least  for  tho  present  And  the  great  economic  question  of 
the  day,  the  rehitiun  of  Capital  to  labour,  ia  not,  for  a  special 
reason,  capable  of  being  used  as  a  liasia  of  party  government. 

Tiie  reason  is  tliflt,  upon  this  question,  each  party  holds 
one  House  of  the  Legislature,  and  party  questions  must  be 
fought  out  in  a  single  House,  just  as  two  combatanla  must 
hght  in  one  ring.  Broadly  speaking,  the  Legislative  Council 
is  the  organ  of  capital  Its  restricted  franchise,  the  property 
qualification  of  its  meml»ers,  the  size  of  its  constituencies  and 
the  consequent  expense  of  its  elections,  tlie  fact  that  its  mem- 
bers are  unpaid,  all  render  it  practically  certain  that  it  will  be 
tilled  by  men  of  wealth,  wlio  quite  naturally  take  the  capitalist 
view  ')f  the  sitiuitiou.  The  opposite  incidents  of  the  Assembly 
tend,  as  naturally,  to  make  it  the  mouthpiece  of  labour.  And 
as  it  is  obviously  necessary  that  each  of  these  two  great  parties 
should  be  duly  represented  in  the  government  of  the  eouutrj', 
the  iiresent  state  of  things  is  so  far  satisfactory,  that  any  pro- 
posal to  extinguish  vilher  branch  of  the  legislature  carries  on 
its  face  this  obvious  injustice,  that  its  effect  would  be  to  deprive 
one  party  or  the  other  of  all  voice  in  the  managemeut  of 
affairs. 

But,  klllioiigh  the  abolition  of  one  House  of  tlio  Legislature 
wtmld  be  manifestly  unjust,  it  is  possible  that  an  amalgamation 
of  the  two  would  be  of  advantage.  There  is  little  doubt  that 
a  somewhat  slavish  copying  of  English  iustilutious  lia.*  rttsulted 
in  pittciug  the  Legislative  Council  in  an  anomalous  position,  in 
wtiich  much  of  its  usefulue**  is  lost  Ther*-  can  tie  U"  reason, 
for  example,  why  the  ueml>ers  of  a  representative  body  such 
fts  the  Crmncil  should  be  precluded  from  dealing  with  questions 
of  finance.     The  prohibition  has  enabled  the  Assembly  to  jrer- 
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pctrate  at  least  one  flagrant  piece  of  class  l^islation.'  A 
in  other  respects,  the  analogy  upon  which  the  two  Houses 
framed  altogether  breaks  down  when  the  cii-ciimstances  of 
colony  are  considered.  Of  coarse,  if  the  two  Houses  were  o 
bined,  and  all  the  members  of  the  combined  House  were  ele( 
on  the  same  basis,  injustice  would  be  done,  for  the  plan  wo 
be  almost  certain  to  suit  oue  party  better  than  the  other,  1 
as  the  practice  of  European  countries  shows,  there  is  no  rea 
why  all  the  members  of  a  representative  body  should  be  elec 
on  the  same  basis.  And  it  is  more  tliau  probable  that, 
their  earlier  days,  wliat  are  now  the  separate  houses  of 
Parliaments  of  European  countries  sat  together  as  united  bod 
Thirdly,  it  must  be  confessed  that  in  Victoria  tlie  bind 
force  of  political  tradition  has  been  considerably  weaker 
In  some  respects  it  is  still  strong,  but  in  others,  and  especii 
on  some  of  those  points  most  essential  to  the  working  of 
Cabinet  system,  it  tends  to  break  down.  The  pi-oof  of  t 
assertion  lies  in  the  record  of  certain  facts  which  have  li 
pened  during  political  crises,  but  which  are  not,  perhajra,  v 
pleasant  to  refer  to  specifically.  On  broader  grounds,  we  n 
safely  say  that  the  whole  tendency  of  modern  thought  is  to 
away  with  the  inlluence  of  tradition,  not  less  political  tradit 
than  other  forms,  and  thus  to  weaken  one  of  the  couditii 
most  essential  for  the  working  of  the  jtresent  system.  And 
does  not  need  special  insight  to  see  tliat,  if  the  rather  delic 
traditions  of  Cabinet  govenunent  break  down,  the  system  \ 
degenerate  more  and  more  into  a  cynical  stniggle  for  office, 
wliich,  as  the  prizes  are  not  very  great,  the  competitors  enga< 
will  not  necessarily  be  of  a  verj'  high  order  of  merit.  In  ft 
Parliament  has  already  marked  its  appi-eciation  of  the  tri 
that  the  working  of  Cabinet  government  is  not  altc^'ether  sal 
factory  under  colonial  conditions,  by  removing  from  the  cont 
of  the  Ministry  of  the  day  certain  laiye  departments  of  busin 
wliicli  used  to  belong  entirely  to  it.  And  if  this  tendency  c( 
tinues,  if  important  departments  of  public  business  are  n« 
permanent,  and  their  management  placed  in  the  hands  of  ni 
political  officials,  the  Cabinet  will  more  and  more  recede  fr 

'  I  aHmk  to  the  "  Land  Tax  Act  1877,"  ivliich  impoacsa  tai  upon  tha  ov 
of  a  grazinf;  estate  of  640  acres,  worth  £3000,  hut  lets  the  owner  of  a  piec 
lanil  ii]«n  vhjch  a  street  of  suburban  hoiuea  baa  been  built  ff>  acot  free. 


its  old  ]>ositiou  of  working  head  of  the  executive  system,  aud 
assume  a  new  status  as  a  committee  of  inspection,  wluch 
committee  may  itself  ultimately  become  permanent, 

As  a  fiual  criticism,  we  may  note  also  that  the  Caliinet 
system  sins  against  one  of  the  cardinal  maxims  of  democracy. 
If  there  is  one  article  of  democracy's  creed  more  easy  to  ilis- 
cover  tlian  another,  it  is  the  jealousy  of  paid  officials.  The 
doctrine  of  democracy  is  that  no  man  who  holda  a  paid  office 
is  to  be  trusted  with  a  share  in  the  government  of  the  institu- 
tion from  which  he  draws  his  salary.  The  plan  of  the  muni- 
cipalities, where  the  executive  officials  are  rigidly  excluded 
from  the  k^slative  boiiies,  is  the  ideal  plan  of  democracy. 
The  "  interested  expert "  is  its  aversion,  for  all  laymen  dread 
the  influence  of  professional  knowledge.  And  against  this 
doctrine  the  Cabinet  system  ains  in  the  moat  open  way. 

But  it  may  be  said  that  it  is  idle  to  criticise  a  scheme 
which  is  now  an  essential  of  the  political  system ;  that,  how- 
ever unsuited  Cabinet  government  may  really  be  to  the  eir- 
ciiinstances  of  the  case,  it  cannot  now  be  dispensed  with. 

My  answer  is,  that  an  elementary  study  of  history  reveals 
the  truth  that  there  are  very  few  essentials  in  politics,  and 
that  institutions  which  are  not  really  suited  to  the  circum- 
stances in  which  tlicy  exist  are  apt  to  disappear.  But,  to  \k 
more  specific,  I  may  point,  in  conclusion,  to  tendencies  which 
may  possibly  result  in  the  euthanasia  of  the  Cabinet  system  in 
Victoria.  For  T  do  not  think,  for  a  moment,  that  it  is  likely 
to  be  forcibly  or  even  consciously  displaced. 

If  I  have  succeeded,  iu  this  book,  in  reproducing  the 
picture  of  Victorian  government  as  it  appears  to  my  own  eyes, 
it  will  l>e  evident  from  a  perusal  of  it  that  the  power  and 
intluence  of  the  central  government  are  out  of  idl  proportion 
with  tJiose  of  the  loc^d  government.  Many  causes  have  con- 
tributed to  this  result,  but  they  do  not  all  continue. 

In  the  first  place,  Victoria  was  settled  at  a  lime  when 
contml  government  in  Kngland  was  abnormally  strong,  aud 
local  government  unusually  weak.  The  great  increase  in  the 
influence  of  Pftrliaraenl  of  the  United  Kingdom,  consequent 
upon  the  Hefonu  Act  of  1832,  made  itself  felt  even  in 
Australia.  All  through  the  earlier  history  of  the  mother 
colony,  it  is  the  desire  to  reproduce  parliamentary  institutions 
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which  is  the  motive  power  of  political  life.     Municipal  institu- 
tions awaken  no  enthusiasm. 

Secondly,  the  character  of  the  immigration  to  Victoria, 
especially  al'ter  the  gold  discoveries,  tended  in  the  direction  of 
centralism.  The  immigrants  were  chiefly  men  whose  ideal 
was  a  town  life,  with  its  excitements  and  conveniences.  Many 
of  them  had  no  inducement  to  settle  in  the  country.  They 
had  no  children  to  start.  They  cared  nothing  for  agriculture. 
Victorian  scenery  was  not  attractive.  So,  when  the  gold  rush 
waned,  they  gravitated  back  to  and  by  their  presence  increased 
the  towns.  And  as  more  immigrants  came,  they  all  passed  into 
the  arena  of  Melbourne,  many  of  them  never  passing  out  of  it 
Even  from  the  very  first,  but  most  decidedly  from  1855,  the 
note  of  Victoria  has  been  town  life,  and  especially  Melbourne 
life.  And  it  is  only  lately,  and  under  the  influence  of  powerful 
inducements,  that  a  country  population  has  begun  to  radiate 
from  the  towns. 

But,  thirdly,  the  character  of  the  country  itself  has  had 
much  to  do  with  the  intense  centralism.  A  country  which 
contains  many  mountains  and  impassable  rivers,  dense  forests 
and  wide  lakes,  which  is  also  infested  with  physical  demgers,  is 
the  country  of  local  government.  The  scattered  settlements 
are  cut  off  from  one  another  by  substantial  boundaries,  and 
their  members  do  not  lightly  risk  the  dangers  of  travel  They 
find  their  interests  at  home,  and  devote  their  attention  to  the 
regulation  of  them.  But  such  dangers  have  never  been  great 
in  Victoria.  There  have  been,  and  still  are,  it  is  true,  large 
extents  of  forest  in  which  an  inexperienced  traveller  may  easily 
lose  his  way.  But  the  mountains  are  few,  the  rivers  and  lakes 
insignificant,  and  there  are  broad  plains  of  boundless  extent 
across  which,  even  before  the  days .  of  roads  and  railways,  it 
was  easy  for  travellers  to  make  their  way.  Consequently 
there  was  always  a  tendency,  for  such  settlers  as  had  actually 
gone  out  into  the  wilderness,  to  gravitate  back  again  to  Mel- 
bourne. 

Finally,  a  most  important  factor  has  been  the  character 
of  the  immigration.  If  tradition  speaks  the  truth,  the  ancient 
immigrations  into  Western  Europe  were  by  tribes  of  kindred 
blood,  who  settled  down  upon  the  new  lands  in  spontaneously 
formed  groups  representing  the  old  blood  relationships.     And 
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11  bLe  local  groups  appeareil  long  b€fore  the  large  [ralitical 
[ates  were  formed  out  of  them.  But  there  was  no  such 
\  in  Tictoria.  Although  in  some  cases  the  immigrants 
1  sent  out  by  govenuuent  agency,  there  was  uo  cohesion 
amongst  them.  Tliey  came  as  individuals,  not  as  groups. 
Tiiose  who  settled  in  villages  bought  their  land  at  the  Govern- 
ment sales,  or  selected  it  at  the  Government  land  office,  and 
went  to  strangers,  as  well  as  to  a  strange  land.  It  Is  not 
wonderful,  therefore,  that  the  spirit  of  local  cohesion  ehould 
hav<j  been  singularly  absent  all  through  the  history  of  Victoria, 
and  that  no  local  organisation  should  biive  grown  up  at  all 
able  to  balance  the  central  organisation  at  Melbourne 

But  some  of  these  causes  liave  already  disappeared,  and 
others  are  disappearing.  As  the  jKipulation  settles  down  and 
forms  local  ties,  as  children  grow  up  who  learn  to  Ifxik  U]>on 
particular  places  as  tlieir  )iuiiie3,  as  more  capital  is  invested  in 
rural  industries,  as  the  habit  of  local  co-operation  under  muni- 
cipal government  increases,  above  all,  as  the  patrimony  still  at 
the  disposal  of  the  central  government  is  distributed,  and  the 
localities  no  longer  look  to  the  Treasury  for  continual  help,  a 
spirit  of  local  independence  will  arise.  With  the  pressure  of 
population  upon  the  means  of  subsistence,  i)eopIe  will  find  the 
advantage  of  developing  local  resources.  And  thus  their 
Attention  and  their  ambitions  will  be  turned  more  and  more  in 
the  direction  of  that  part  of  the  government  inachiner}'  whicli 
inuiiedintely  atfects  their  interests.  Then,  when  this  has 
happened,  the  full  importance  of  municipal  government  will  be 
appreciated,  and  municipal  government  will  begin  seriously  Iji 
compete  in  influence  and  attractiveness  with  the  central  power. 
It  will  then  1«  seen  tliat  a  highly-centralised  form  of  govern- 
ment is  really  iiicwnsistent  with  democratic  ideals.  For  the 
ITUC  democracy,  in  which  each  citizen  tjikes  a  direct  share  in 
the  business  of  goventment,  or  al  any  rate  of  legislation,  cannot 
be  worked  over  large  areas.  To  adapt  it  to  the  enlarged 
conditions  of  modem  communities  it  has  been  necessary  to 
admit  the  principle  of  representation.  And,  after  all,  repre- 
sentation is  either  merely  a  makeshift,  or  it  is  aristocracy 
disguised 

And  it  is  probable  that  if  an  increased  interest  in  muni- 
cipal goveninicut  does  come,  it  will   be   followed  by  demands 
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for  increased  municipal  powers.  The  restrictions  on  municipal 
legislation  will  be  removed,  the  control  of  the  local  police,  the 
appointment  of  the  local  judiciary,  will  be  demanded.  And 
gradually  the  central  government  will  be  deprived  of  all  those 
matters  wliich  are  not  obviously  of  universal  concern,  such  as 
railways,  posts,  telegraphs,  and  the  like.  For  when  there  is 
no  common  danger  to  be  feared,  the  tendency  towards  localism 
generally  appears,  especially  in  democracies. 

And  if  the  tendency  should  manifest  itself  to  any  substan- 
tial degree,  it  is  easy  to  see  how  it  will  work  against  the 
Cabinet  system.  For  as  the  central  ParUament  sinks  in  import- 
ance, its  mere  caprice  will  no  longer  be  allowed  to  oust  a  set  of 
officials  who  are  doing  their  work  to  the  satisfaction  of  the 
country.  There  will  come  a  time  when  Ministers,  their  powers 
being  less  than  now,  will  decline  to  retire  upon  a  hostile  vote, 
and  the  country  will  approve,  or  at  least  tolerate  them.  And 
then  the  permanence  of  the  executive,  or,  at  any  rate,  its 
security  for  a  definite  period,  will  be  acknowledged.  But,  in 
that  event,  the  question  of  appointment  will,  of  course,  assume 
a  new  phase,  and  as  the  Parliament  will  no  longer  be  able  to 
oust  a  Ministry  at  its  pleasure,  it  will  no  longer  be  possible 
for  Ministers  to  take  office  in  the  old  way.  Possibly  the 
electors  will  claim  to  appoint  directly  the  head  of  the  Ministrj', 
leaving  him  to  choose  his  colleagues,  as  in  America,  or  the 
Parliament  may  formally  elect  the  Ministers,  as  in  Switzerland. 

In  fine,  it  may  well  be  doubted  whether  the  Cabinet  system 
is  at  all  suited  to  a  community  such  as  Victoria.  It  was 
evolved  by  a  close  oligarchy,  whose  members  were  keenly  sus- 
ceptible to  the  influence  of  tradition  and  the  opinion  of  their 
order,  who  were  bound,  by  the  circumstances  of  the  case,  to 
stand  by  one  another,  and  who  were  kept  constantly  on  the 
alert  by  the  fear  of  political  disaster.  It  has  descended  to  a 
fortuitous  assemblage  of  unconnected  units,  having  little  rever- 
ence for  tradition  and  small  respect  for  the  opinion  of  their 
fellows,  bound  to  one  another  by  no  ties  save  those  of  immedi- 
ate and  temporar}'  expediency,  and  living  in  a  peaceful  political 
atmosphere. 
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(Specimen  Minute  of  the  Executive  Council  of  N.  S.  W.  in  1837.) 

M.  3866.     28th  Jan.  1837. 

Government  House 

Jan.  28,  1837. 
St  Andrew's  Church,  Sydney. 

Minute  No.  ^ 

First  P.  Magistrate^     Inform  the   1st  Police   Magistrate   that  the 

30th  Jan.  1837^       Building  St  Andrew's  Church  is  shortly  to  be 

S7J253G,  commenced,  and  that  some  other  place  must  be 

found  for  the  stocks. 
Surveyor-General  for        Let  arrangements  be  made  for  conveying 
descriptiony  the  Site  for  that  church  to  Trustees,  as  the 

22d  Feb.  1837,        Bishop  of  Australia  has  intimated  to  me  his 

wish  of  beginning  to  build  immediately. 
Colonial  Arcliiteci^  Instruct  the  Colonial  Architect  to  give  the 

31st  Jan.  1837.         Bishop  any  assistance  his  Lordship  may  require 

in  preparing  the  design  of  the  intended  Church. 

R  R  {i.e.  "  Richard  Bourke.") 
The  Honourable 

The  Colonial  Secretary 
etc 

(Indorsed.) 

Surveyor-Gen. — A  measurement  of  this  allotment  was  directed 
by  Col.  Sec.  letter  No.  37/163  and  a  description  requested  in  order 
that  the  same  may  be  conveyed  to  Trustees  under  the  recent  Act 
The  Surveyor's  description  is  here  used  and  will  serve  for  purposes 
required.     The  intended  line  of  George  Street  has  been  preserved. 

Gov.  decis.     "  Let  me  see  a  Tracing." 

5th  Aug.  1837.     Surv.-General, 

3717129. 
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(Specimen  Minute  of  the  Executive  Council  of  Victoria,  1855.) 

Council  Chamber,  Melbourne.  14th  May  1855. 

Present. 
His  Excellency  the  Lieutenant-Governor. 
The  Hon.  the  Colonial  Secretary.    The  Hon.  the  Attomey-GreneraL 
„         „     Acting  ColoniaH  „         „      Collector  of  Customs. 

Treasurer.       j 
„         „     Auditor  General. 

The  Council  having  assembled  in  accordance  with  adjournment, 
the  Minute  of  proceedings  on  the  10th  instant  is  read  and  confirmed. 

At  His  Excellency's  suggestion  the  discussion  of  the  proposed 
Rules  concerning  the  exportation  of  Gold  is  resumed. 

It  is  advised  that  Regulations  to  the  following  effect  be  pro- 
mulgated. 

[Here  follow  the  RulesJ] 

His  Excellency  lays  upon  the  table  a  plan  furnished  by  the 
Surveyor-General  showing  the  township  of  Ballaarat,  and  with  the 
advice  of  the  Council  approves  of  the  same. 

His  Excellency  informs  the  Council  that  he  has  been  requested 
to  appoint  Claude  Farie,  Esq.,  Chairman  of  a  meeting  convened  in 
terms  of  the  Municipal  Districts  Act,  18  Vic.  No.  15,  and  it  is 
advised  that  the  request  made  by  a  Committee  of  the  residents  at 
Prahran  be  complied  with. 

The  nomination  of  Trustees  for  Church  of  England  purposes, 
viz.  at  Wangaratta  Messrs.  G.  Faithful,  F.  G.  Docker,  Dobbyn, 
Clark,  and  Foord;  and  at  Hamilton  Messrs.  Fetherstonhaugh, 
Puckle,  Nowlan,  Graham  and  Blastock  is  then  with  the  advice  of 
the  Council  approved  by  His  Excellency. 

Grants  of  money  in  aid  of  the  Presbyterian  Church  as  solicited 
by  the  Rev.  J.  Hetherington,  Moderator,  viz.  for  (£400)  Four 
Hundred  Pounds  in  aid  of  a  Minister's  Dwelling  at  Tarraville,  and 
for  (£296)  Two  Himdred  and  Ninety-Six  Pounds  in  aid  of  a 
Minister's  Salary  at  Colac,  are  with  the  advice  of  the  Council 
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approved  by  His  Excellency  on  the  report  of  the  Auditor-General 
that  the  requisite  funds  are  available. 

{fiiher  similar  applications  far  grants  for  ecclesiastical  purposes.) 

An  application  for  the  approval  of  Messrs.  Preshaw,  Beauchamp, 
and  Joshua  as  Trustees  of  the  Castlemaine  Mechanics  Institute  being 
laid  on  the  table  by  His  Excellency  it  is  advised  that  it  be  approved. 

Applications  for  renewal  of  Licences  to  ship  Seamen  in  the 
several  cases  of  James  Chapman  and  James  Hendy  are  laid  before 
the  Council,  and  the  Police  authorities  having  reported  favourably 
in  each  case  it  is  advised  that  they  be  sanctioned. 

The  recommendation  of  the  Council  on  a  former  occasion  that 
D.  S.  Campbell,  Esq.,  be  offered  a  vacant  seat  as  Commissioner  of 
Savings  Banks  having  been  acted  upon,  and  Mr.  Campbell's  willing- 
ness to  act  being  shown,  in  a  letter  laid  upon  the  Council  Table  by 
His  Excellency,  it  is  advised  that  Mr.  Campbell  be  appointed 
accordingly. 

His  Excellency  announces  to  the  Council  that  Despatches  have 
been  received  since  the  last  sitting  of  the  Council  conveying  to  him 
separate  commissions  as  Captain-General,  and  Govemor-in-Chief  of 
the  Colony,  and  as  Vice- Admiral  of  the  same,  and  that  he  is  about 
to  cause  reference  to  be  made  to  the  Attorney-General  in  order  that 
the  steps  which  it  may  be  necessary  to  take  in  giving  effect  to  the 
Commissions  may  be  adopted  in  due  course. 

The  Council  is  then  adjourned  siiie  die, 

G.  W.  RUSDEN, 

Clerk  of  the  Council, 
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(Statistical  Summary  of  Victoria  at  the  close  of  the 

respective  periods,  i) 


Item. 

1842. 

1850. 

1855.            1             1889. 

Population 

23,799 
4,136 

76,162 
10,760 

364,324       j     1,118,028 

Immigrants  by  sea 
Revenue*  . 

66,571 

84,582 

£108,881 

£857,403 

£3,492,210 

9,006,044 

Land  in  Cultivation  . 

8,124 
acres 

52,341 
acres 

115,185 
acres 

2,627,262 

aezM 

Live  Stock  (Head)     . 
Imports  (value) . 

1,509,190 

6,432,068 

5,166,101 

5,145,415 

£277,427 

£744,925 

£12,007,939 

£24,402,760 

Exports  (    „    ) . 
Urban  Municipalities 
Rural  Municipalities  . 

£198,788 

£1,041.796 
(2) 

£13,493,338 

12,784,734 

(1) 

(2) 

59 

(2) 
(46) 

(2) 

180 

Factories   . 

278                   8,187 

1  These  figures,  with  the  exception  of  those  enclosed  in  brackets  (  ),  are  taken  from  Iks 
Victorian  Year  Book  for  1889-90,  compiled  by  Mr.  H.  H.  Hayter,  C.M.O.,  Qovemment  Statist 

3  In  1842, 1850,  and  1855  the  financial  year  ended  on  the  31st  December.  GUnee  1871  ttbts 
ended  on  the  30th  June. 


THE  NATIONAL  CONVENTION  OF  1891 

Only  a  short  space  can  be  given  to  the  important  nieaaure  diafted 
by  the  Federal  National  Australasian  Convention  which  sat  at 
Sydney  during  the  months  of  March  and  Apiil  1891.  The  Con- 
veution  consisted  of  thirty-five  delegates,  chosen  by  ibe  legislatures 
of  the  seven  colonies  of  New  South  Wales,  Victoria,  Queensland. 
South  Australia,  New  Zealand,  Tasmania,  and  Western  Au8tralia, 
in  pursuance  of  the  resolutions  carried  at  the  conference  held  in 
Mollx>urne  in  the  previous  year.^  The  delegates  were  not,  of 
course,  authorised  to  conclude  any  linal  arrangements ;  they  were 
merely  to  frame  a  Federal  Constitution  which  was  afterwards  to  be 
aubroittod  to  the  various  colonies  and,  finally,  to  the  Imperial 
autbonties.  After  five  weeks  of  animated  debate  the  Convention 
produced  a  meaauie,  which  was  ultimately  adopted  without  formal 
op[)osition,  though  several  members  reserved  the  right  to  refuse  to 
recommend  it  to  their  constituents  if,  after  further  consideration, 
they  could  not  bring  themselves  to  agree  with  its  provisions. 
Whatflver  may  be  the  substantial  merits  of  the  measure,  it  is  an 
admirable  piece  of  drafting,  and  it  will  be  comparatively  easy  to 
give  a  short  analysis  of  its  contents. 

The  fedonU  aggregate  which  It  is  proposed  to  create  is  to  bear 
the  name  of  the  "  Commonwealth  of  Australia,"  and  its  legislative 
powers  are  to  be  vested  in  a  Governor-General,  appointed  by  the 
Queen,  and  a  I'arliament  of  two  Houso«,  to  he  known  respectively 
OS  The  Senate  and  The  House  of  Itflprosentativos.' 

The  i^enuti!,  which  will  represent  the  "  States  Kight "  principle,'' 
will  consist  of  eight  members  from  each  colony,  chosen  by  the 
Parliament  of  such  colony  for  a  period  of  six  years,  and  retiring  in 

'  Tit  rcaolutlana  gtxt  suih  oolonj'  powar  to  ippolnt  Hveii  i]i-l»gat«i.  All  the 
colonic  ii«iu«>l  ariileil  liivmMlm  of  It  to  tli*  full  «ilenl,  with  the  itireption  of  Unt 
Zmluiil,  which  KiDt  Italy  thrn  ilelegal**.  Tb*  voliog  wm  bj  beuU,  not  by  ooloniaa. 
Wmtitn  Aoitnlk  bail  Jiut  beea  tavit  »  vlf  gmerning  colon]'  bjr  the  S3  Jk  E<  Vic. 
c.  26,  which  did  not,  howertr,  mak*  "  Ratponribla  Oartrniiimt"  roinpul>or]r. 

■  Call.  I- 1 1-  *  Bdi  tbd  voting  will  U  b;  bevli.     g  B. 
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alternate  Bectiona  at  the  end  of  every  three  years.'  The  House  a 
Representatives,  which  will  represent  the  National  principle,  will 
consist  of  members  choaen  on  the  basis  of  populfition  by  the  eleeton 
in  each  colony  for  the  more  numerous  Ilouse  of  the  Parliament  o 
that  colony.  Until  otherwise  provided  by  the  Parliament  of  tbo 
Commonwealth,  the  ratio  is  to  be  one  member  to  every  thirtf 
thousand  of  the  population ;  but  no  one  of  the  existing  colonies  r» 
presented  in  the  Convention  is  to  have  less  than  four  members.*  Tb4 
Parliament  of  a  colony  may  determine  the  electoral  divisions  for  t' 
return  of  its  Representatives,  but  where  a  colony  excludes  i 
members  of  a  particular  race  (not  being  aboriginal  Austrsliatu' 
from  the  franchise  for  its  more  numerous  Houae  of  Parliament^ 
the  numerical  basis  of  federal  repreeentation  in  that  colony  is  to  h 
proportionately  reduced.*  The  members  of  the  House  of  Repro 
sentatives  are  to  sit  for  three  ycara,^  and  there  is  to  be  a  seesio 
of  Parliament  in  every  year." 

No  property  qualification  is  required  either  for  Senators  < 
Representatives,  but  a  Senator  must  be  of  the  age  of  thirty  yeai 
he  inuBt  be  entitled  to  vote  at  the  election  of  members  to  tlio  Horn 
of  Representatives,  he  must  have  resided  for  five  years  within  tl 
limits  of  the  Commonwealth,  and  he  must  be  cither  a  naturaX^borl 
subject  of  the  Queen  or  a  naturalised  subject  of  five  years'  standing 
while  a  Representative  must  possess  similar  qualifications,  ezoep 
that  the  periods  in  his  case  are  reduced  to  twenty-one  years  A 
thi'ee  respectively.'  The  membera  of  both  Houses  are  to  r 
payment  for  their  services,  at  fii-st  at  the  rate  of  £500  a  year.^ 
usual  disqualifications  of  office,  interest  in  a  public  contract,  foreigi 
allegiance,  insolvency,  and  conviction  for  crime,  attach  to  membc 
of  both  Houses."  Moreover  members  of  the  Parliament  of  t 
Commonwealth  are  not  to  be  capable  of  sitting  in  the  Parliamenl 
of  any  constituent  colony,'" 

The  Parliament  of  the  Commonwealth  is  invested,  subject  ti 
the  provisions  of  the  Constitution,  with  power  to  legislate  on  i 
great  variety  of  subjects,  including  international  and  intercolonia 
trade.  Customs  and  Excise  duties,  posts  and  telegraphs,  military  ai 
naval  defence,  navigation  and  shipping,  statistics,  coinage  and  I 
ing,  weights  and  measures,  negotiable  instruments,  insolvency,  t 
rights  and  patents,  naturalisation  and  aliens,  marriage  and  divonc 
intercolonial  legal  proccBs,  immigration  and  emigration,  "extenn 
afTairs  and  treaties,"  intercolonial  river  navigation,  and  ratlvay 
used  for  national  purposes. i'     It  is  also  endowed  with  tlie  (tze~ 
right  of  legislation  in  respect  to  the  people  of  any  race  ^  for  n 

'  Cap.  I.  5§  0.  12.  '  iiS  24.  27. 

'  Cftii.  VII.  S  S,     Aborieinal  Austrsliana  u*  excluded  from  mIcuIsUmi  lit  a 
cfiso.  '  C»p.  1.  g  28.  •  8  21-  *%'»■  '  18 15,  M. 

•  M5.  •  §S  *"-^9.  '°  CJ«p.  V,  Si  10.  "  ap.  L  J  Bt 

"  Not  inclniUng  ibori^aJs  in  Austnlii  or  Miiori*  in  !lew  7.«aUiiil. 
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it  is  deemed  necessniy  to  make  special  laws,  to  the  government  of 
such  territory  &3  may  be  surrendered  to  the  Commonwealth  for  the 
seat  of  government  or  aa  sites  for  national  piirpoaes,  and  to  the 
control  of  the  Public  Service  of  the  Commonwealth.'  The  House 
of  ReproflcntAtivcs  is  to  have  the  exclusive  power  of  originating 
Supply  and  Appropriation  Bills,  which  the  Senate  may  affirm, 
reject,  or  return  with  suggestionB,  but  not  amend.  But  laws 
impOBJng  taxation  are  to  deal  with  the  imposition  of  taxation  only, 
and,  except  in  Customs  Act<^  with  one  eubjoct  of  taxation  only; 
and  no  vote  of  appropriation  may  be  passed  by  the  House  of  Eepre- 
eentativoB,  except  upon  the  request  of  the  Government.'  The 
powers  of  the  Governor-General,  with  regard  to  assent,  refusal,  and 
ruservAtion  of  bills,  are  substantially  the  same  as  those  of  the 
Governor  of  Victoria  in  respect  of  Victorian  legislation,'  except 
that  there  is  no  provision  for  compulsory  reservation  of  bills  on 
any  eubject«. 

The  executive  power  and  authority  of  the  Commonwealth, 
which  ore  to  extend  to  the  execution  of  the  provisions  of  the  Con- 
stitution and  the  laws  of  the  Commonwealth,*  are  to  be  exercised 
by  the  Governor-General  as  the  Queen's  Rtipreeentative,  with  the 
advice  of  a  Federal  Executive  Council,  to  consist  of  mombcra 
summoned  by  the  Governor-General,  and  holding  office  during  hia 
pleasure.*  The  Governor-General  may  from  time  to  lime  appoint 
officials  during  plcaaiu-e  to  administer  such  departments  of  Slate 
as  he  may  establish,  and  such  officials  may  be  chosen  and  sit  as 
members  of  the  Commonwealth  Parliament.  They  are  to  bo 
members  of  the  Federal  Executive  Council  and  "the  Queen's 
Ministers  of  Stat«  for  the  Commonwealth." '  But  the  number  of 
officials  who  may  sit  in  Parliament  is  limited  to  seven,  and  the 
offices  which  these  officials  may  hold  may  be  designated  by  Parlia- 
ment' The  apjwintments  to  all  other  offices  under  the  Common- 
wealth ate  vested  in  the  Governor-General  in  Council,*  and  the 
Commonwealth  is  at  once  to  take  ovei-  the  department*  of  Cuslams 
and  Excise,  Poel«  and  Telegraphs,  Military  and  Naval  Defence," 
Ocetin  Signals,  and  Quarantine,  assuming  the  obligations  of  the 
constituent  colonies  in  connection  with  such  matters.'''  It  is  also 
provided  that  all  powers  which,  at  the  date  of  the  ustablishment  of 
the  Commonwealth,  are  vested  in  the  Governor  of  or  any  officer  or 
authority  in  a  colony,  with  respect  to  any  matters  M-hich,  under  the 
Federal  Constitution,  pass  to  the  Executive  of  the  Commonwealtli, 

«  Cp.  I.  I  CS.  '  M  61,  56.  •  ffi  Sr-B9.     (Bw  aKU.  p,  n.) 

•Cap.  11.18.  *Hlaiid8.  *g4.  '!&, 

'  /.(.  Uia  Uonnmr-OMKnJ  icling  wllh  lh«  adrloi  of  Ui«  Fwlanl  EiWDlIn 
ConoelL     %  S. 

*  Bat  tha  oamiD*nii-la.«hl4(  of  ■)]  tlia  fnc«a  b  *«tcd  In  tha  Oovanm-diSHBl 
"  H  7  and  10. 
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shall  Teat  in  the  Governor-GeDeral  in  Council,  or 
Bubordinate  official  of  the  Common  wealth.* 

To  provide  for  the  judiciary  functionB  of  the  CommonweaJtl 
the  Parliament  ia  empowered  to  create  a  Federal  Supreme  ( 
consiBting  of  a  Chief  Justice  and  at  least  four  other  judges,  i  _ 
pointed  by  the  Governor-General  in  Council,  but  holding  durin 
good  behaviour,  and  only  removable  upon  an  Address  of  boU 
Houses  of  Parliament.  The  Federal  Supreme  Court  is  to  be  I 
final  Court  of  Appeal  from  all  other  federal  tribunals,  and  also  f 
the  highest  court*  of  final  resort  in  each  constituent  colony ;  i 
the  Federal  Parliament  may  provide  that  appeals  from  such  L 
mentioned  courts  which  have  hitherto  lain  to  the  Queen  in  CooncQ' 
shall  be  brought  to  and  finally  determined  by  the  Federal  Sujn^ina 
Court*  But  power  is  reserved  to  Her  Majesty  to  grant  leave  to 
appeal  from  the  Federal  Supreme  Court  to  Herself  in  Council  "  in  ■ 
any  case  in  which  the  public  interests  of  the  Commonwealth,  or  tA'. 
any  [constituent  colony],  or  of  any  other  part  of  the  Queen's 
Dominions  are  concerned.""  Parliament  may  also  constitute  i 
define  the  powers  of  other  federal  tribunals ;  but  jurisdiction  n 
not  be  conferred  on  such  tribunals  except  in  cases  under  the  Con- 
stitution, under  federal  legislation  or  treaty,*  in  Admiralty  or  BAiui- 
time  matters,  in  matters  relating  to  foreign  official  representativoi^ 
in  matters  in  which  the  Commonwealth  is  a  party,  in  controversieg 
between  constituent  colonies,  or  relating  to  the  same  subject  n 
claimed  under  the  laws  of  such  different  colonies.''  The  trial  of  all 
indictable  offences  cognisable  by  any  federal  tribunal  is  to  be  by 
jury.* 

The  proriaiona  of  the  Constitution  relating  to  Trade  and 
Finance  are  very  important,  but  it  will  only  be  necessary  to  specify 
thoee  which  deal  with  the  financial  settlement  between  the  coloniea. 
These  were,  in  fact,  the  very  crises  of  the  whole  task  of  the  Con- 
vention. The  othera  are  merely  the  usual  revenue  clausoa  of  a 
Constitutional  Government. 

The  existing  Customa  and  Excise  laws  of  the  constituent  colonies 
are  to  remain  in  force,  tmleas  altered  by  the  various  colonies,  tintil 
an  uniform  system  is  provided  by  the  Parhament  of  the  CommoQ- 
wealth,  but  the  duties  levied  under  such  laws  are  to  he  paid  to  and 
collected  by  the  federal  officials.'  Upon  the  establishment  of  aa. 
uniform  eystem,  the  Customs  and  Excise  laws  of  the  various  coloiiie» 
'  Cap,  n.  9  11.  This  BectioD  !■  very  wide.  It  U  not  iiulikelf  Ihnt  ia  tttempt  to 
enforce  it  would  give  rlne  lo  aerious  difficuttiea. 

*  Cp.  III.  g§  1-B.  • 

*  It  wUl  be  noticed  that  Ibis  section.  ■»  well  a*  §  52  (28)  of  Cap.  I.,  tmpUedlf 
knthoiiu*  tbc  Commonwealth  to  enter  Into  dinct  negotiation]  with  other  couBtriel, 
a  power  which  h»»  lieeB  exerciaed  dt  faxio  by  the  Aualralliiu  colonieB  amon 
islTH,  but  which  ii  usually  coniildeTed  an  Imperial  function. 

'Cap.  III.  §7.  '§11.  'Cap.  IV.  §7. 
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me  void,  and  the  oxcIubivo  power  of  impoaing  Ctistoms 
and  Excise  duties,  and  of  granting  bounties  on  production  or  export 
of  goods,  is  to  be  exercised  by  the  Ftirlioinent  of  the  Commonwealth,^ 
subject  to  the  necessity  for  Ab8tilute  e<|uality  and  freedom  of  trade 
throughout  the  Commonwealth,*  From  the  date  of  the  imposition 
of  such  an  uniform  system,  ''  trade  and  int«rcourBe  throughout  tho 
Commonwealth,  whether  by  means  of  internal  carriage  or  ocean 
navigation,  shall  bo  al«olutely  free." '  Moreover  the  Parliament  of 
the  Commonwealth  may  annul  laws  made  by  any  constituent  colony 
derogating  from  such  freedom  of  trade  ;  *  and  the  Commonwealth 
itself  may  not  give  any  preference  in  ita  Trade  or  Revenue  laws  to 
the  ports  of  one  part  of  the  Commonwealth  o\'er  those  of  another.^ 
The  expenditure  of  the  Commonwealth  is  to  be  charged  to  the 
several  constituent  colonies  in  proportion  to  their  populations,  and 
tho  surplus  of  revenue  over  expenditure  is  to  be  retiirned  to  each 
colony  in  proportion  to  the  amount  of  revenue  raieed  therein.  But, 
in  estimating  the  amoiuit  of  revenue  collected  in  a  colony,  the 
amount  of  duties  levied  on  goods  afterwards  exported  to  another 
constituent  colony  is  to  be  deducted  from  the  revenue  of  the  former 
colony,  and  credited  to  that  of  the  latter."  And  there  are  to  be 
deducted  from  the  surplus  otherwise  payable  to  a  colony  the 
amounts  granted  by  way  of  bounties  to  any  of  its  people,'  and 
also  the  amount  of  the  interest  on  any  of  its  debt  which  may  have 
been  taken  over  by  the  Commonwealth.* 

The  bill  also  contains  some  provisions  which  alTcct  the  internal 
administration  of  the  constituent  colonies,  or,  as  they  aie  technically 
tormod  in  the  measure,  "the  states."  These  provisions  will,  of 
course,  if  the  measure  passes  into  law,  become  part  of  the  constitu- 
tional law  of  each  colony  which  adopts  it. 

After  confirming  to  the  authoritiea  of  each  state  the  ]>owers 
residing  in  them  at  the  date  of  the  establishment  of  the  Common- 
wealth, except  BO  far  as  they  are  inconsistent  with  the  proper 
legislntion  of  tho  Commonwealth,*  the  bill  goes  on  to  provide  that 
there  shall  in  every  state  bo  a  Governor  appointed  and  removeii  in 
manner  determined  by  its  Parliament,^"  but  that  all  communications 
required  by  the  Constitution  of  any  state  to  !»  maile  by  the  Guvernor 
to  the  Queen  shall  be  niaile  through  the  Guvernor-Guneral  of  the 
Commonwealth,  and  that  the  Queen's  pleasure  shall  1«  made  known 
through  him."  Moreover  no  state  is  to  impose  any  Customs  duties 
ex<^ept  such  as  are  necessary  for  executing  ibi  inspection  Ihwb  ;  and 
such  inspection  laws  may  )>e  annulled  by  the  Commonwealth.'^  Nor 
may  any  state,  without  the  consent  of  the  Federal  Parliament, 
impose  any  duty  of  tonnage,  or  raise  or  maintain  uiy  military  or 


'  C.p.  IV,  \  4. 

^Op.  IV.  1 8.  •  I  ia. 

•  c.p,  V,  H  I-*,  fl. 


»  Csp.  1 
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naval  force,  or  impose  any  tax  on  any  property  belonging 
Commonwealth.  On  the  other  hand,  the  Commonwealth  must  iiot 
impose  any  tax  on  property  belonging  to  a  state,  and  it  must  proteet 
every  state  from  foreign  invasion,  and,  if  required  by  the  Executive 
Government  of  a  state,  from  domestic  violence.*  Five  other  things 
a  state  is  absolutely  prohibited  from  doing.  It  must  not  coin 
money,  it  must  not  make  anything  but  gold  and  silver  a  legal 
tender,  it  must  not  make  any  law  prohibiting  the  free  exercise  of 
any  religion,  it  must  not  make  or  enforce  any  law  abridging  tie 
privilege  or  immunity  of  citizens  of  other  states,  and  it  must  not 
deny  to  any  person  within  its  jurisdiction  the  equal  protectiou  of 
the  lawe.^ 

Ajiy  of  the  existing  colonies  may,  upon  adopting  the  ConstitutiOD, 
be  admitted  to  the  Commonwealth,  and  the  Federal  Parliament  may 
admit  other  new  states  upon  such  terms  as  it  may  think  fit.' 
Moreover,  the  limits  of  a  Btat«  may,  with  the  consent  of  its  Parlia- 
ment, be  altered  by  the  Federal  Parliament.* 

Finally,  the  Constitution  may  be  amended  by  legislation  ]>asBe(] 
by  an  absolute  majority  of  the  Federal  Parliament  and  approved  by 
a  majority  of  state  conventions  elected  by  the  electors  to  the  House 
of  Representatives  of  the  Commonwealth  and  summoned  in  manner 
provided  by  the  same  authority  ;  but  the  people  of  the  states  whose 
conventions  approve  of  the  amendment  must  be  a  majority  of  tbe 
people  of  the  Commonwealth,'  Every  such  amendment  will,  of 
course,  be  subject  to  the  royal  assent,  and  any  amendment  by  which 
the  proportionate  representation  of  a  state,  or  the  minimum  number 
of  Bepresentatives  thereof,  is  diminished,  is  not  to  become  lav 
without  the  consent  of  the  Convention  of  that  state.^ 

The  most  obvious  feature  in  the  Constitution  which  we  have 
just  analysed  is  its  strongly  central  character.  To  use  terms  of  a 
corresponding  date  in  American  history,  it  is  "  Federal "  rather  thiut 
"  Democratic."  The  feature  is  seen  very  clearly  in  the  nde  that  all 
communication  with  the  Imperial  Government  is  to  be  through  the 
Govern  or -General,  in  the  exclusion  of  members  of  the  states' 
parliaments  from  the  Commonwealth  Parliament,  in  the  conslitution 
of  the  Federal  Supreme  Court  as  a  final  Court  of  Appeal  from  IIm 
highest  state  courts,  and  in  the  prohibition  of  fiscal  autonomy,  and 
the  raising  of  military  forces  in  the  states.  The  chief  guarantees  of 
the  Democratic  or  States-right  principle,  which  the  Constitutaon 
iitTords,  are  the  equality  in  the  numbers  of  the  Senators  for  each 
state,  the  minimum  limit  of  Representatives  and  the  power  of  each 
stat«  to  regulate  the  electoral  basis  on  which  they  are  chosen,  and 
the  states'  veto  on  electoral  amendments. 

Secondly,  we  may   notice  that,   in   one   or   two   point«,   the 


'  Gip.  V.  g 
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Constitution  goes  near  to  impair  what  have  hitherto  Iweri  exdu- 
sively  Imperial  prorogativM.  It  oipresaly  pro\-ides  that  the  stales 
may  regulate  the  appointment  and  digniissal  of  their  own  Governors, 
ft  power  which,  if  carried  into  law,  will  certainly  authorise  a  state 
lo  declare  its  headship  elective  and  thus,  practically,  to  annihilate 
Responaible  Government,  It  almost  puts  an  end  to  appeals  to  the 
Imperial  tHhunuls  by  limiting  the  right  of  the  Queen  in  the  allow- 
ance of  appeals  lo  very  special  classes  of  cases.  And,  at  least 
impliedly,  it  authorises  the  Federal  Parliament  to  enter  into  direct 
relations  with  foreign  sUt«s.  In  the  case  of  the  Cutiadiaii  Constitu- 
tion, the  Imperial  authorities  consented  •  to  allow  the  provincial 
Lieutenant -Governors  to  be  appointed  by  the  Governor -General, 
himself  an  Imperial  official ;  it  remains  to  be  seen  whether  they 
will  give  up  all  control  over  the  up|>ointments  in  Australian 
colonies.  The  clause  as  it  now  sUuds  was  carried  by  the  barosl 
majority  in  the  Convention,*  and  it  will  be  rememljcred  that  any 
legislation  by  which  a  colony  proposed  to  alter  the  method  of 
appointing  its  Governor  would  be  subject  to  the  veto  or  reserva- 
tion of  a  Governor  who  was  an  Imperial  official  It  was  indeed 
proposed  by  Sir  George  Grey  to  annul  the  necessity  for  the 
reservation  of  any  state  legislation,  but  the  proposal  waa  negatived 
by  a  decided  vote.*  The  restriction  on  Her  Majesty's  right  to 
grant  leave  to  appeal  was  also  carried  by  a  very  small  majority ; 
the  subject  having  been  made  the  ground  of  a  special  memorial  by 
Mr.  Justice  Richmond,  of  the  Supreme  Court  of  New  Zealand.* 
The  implied  recognition  of  a  right  tu  eiitur  itito  direct  relations 
with  foreign  powers  is  probably  something  quite  new  in  the 
history  of  Colonial  government,  although  the  Federal  Government 
of  Canada  is  specially  charged  with  the  txtcvXwn  of  treaties  entered 
into  by  the  Imperial  authorities.*  It  is  possible  that  the  contem- 
porary question  of  the  Newfoiuidlantl  fisheries  may  have  had  some- 
thing to  do  with  the  mutter. 

One  other  subject  of  groat  imjiortance  may  be  noticed  in 
ctmnoction  with  the  Federal  Conetitutioa  This  is  iu  attitude  on 
the  matter  of  Responsible  Government.  The  nature  of  liosponsible 
Ooveniment  has  been  previously  dc»lt  with  in  this  work ;  it  will 
not  therefore  be  necessary  to  repeat  the  explanation.  But  it  is 
worth  noticing,  in  view  of  certain  suggestions  with  regard  to  the 
future  of  that  institution  which  the  author  has  ventured  to  make, 
that  the  attitude  of  the  Commonwealth  Constitution  on  the 
subject  is  studiously  neutral  The  Constitution  of  Victoria,  by 
proriding  that  four  Ministers  ffuilt  sit  in  Parliament,  am)  by 
(ubjecting  MinisUsrs  to  re-election    on  Uie  aoceptunoc  of   offico, 

>  B7  so  Vic  c  8, 1  sa. 

*  Cr,  ToU  la  Uinata  of  Froceedlngi  at  tht  CcoTMitloa  (Oflldsl  Raemil),  p.  cxlL 

•  IHJ.  '  Copy  In  Hid.  p.  cwl.  »  30  Vic.  0.  8.  |  IBS. 
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makes  Responsible  GoTeriunent  compulsory  Lii  Victoria.  But  tlie 
Federal  Conetitution  contains  no  such  requirementa.  It  allotm  seven 
officers  administoring  departmenCe  of  StaM  to  sit  in  Parliament, 
and  it  requires  that  such  officers  shall  be  members  of  the  Executi\'e 
Council  and  "the  Queen's  Ministers  of  State  for  the  Cotnraon- 
wealth."  The  last  title  was  the  subject  of  great  debat«  in  the 
Convention.'  It  was  added,  after  the  hill  had  left  the  ConaUta- 
tional  Committee,  as  a  substitute  for  another  proposed  amendntenl, 
viz.:  "Responsible  Ministers  of  the  Crown."  It  seems  to  have 
been  thought  that  the  new  title  conveyed  by  implication  the 
right  to  use  prerogative  ])owerB  which  would  not  be  conferred  by 
the  mere  fact  of  membership  of  the  Executive  Council.  If  tfaiB 
construction  bo  correct,  such  powers  can  only  he  acquired  by  an 
implied  grant  of  Her  Majesty's  prerogative  right* ;  for  a  Miniater 
of  State,  apart  from  express  statute,  has  no  personal  poTvers  save 
those  which  belong  to  him  as  a  subject  of  the  realm.  And  it  is 
quite  possible  that  the  Imperial  authorities  might  hesitate  long  before 
advising  Her  Majesty  to  delegate  irrevocably  by  parltujutuitary 
statute,  to  Australian  Itlinisters,  those  powers  which  in  England 
she  merely  allows  her  Ministers  to  exercise  at  her  pleasure.  It  u 
to  be  observed,  however,  that  the  words,  whatever  else  they  may 
import,  do  not  necessarily  involve  the  recognition  of  R«spoQsibl« 
Government 

Apart  from  the  measure  itself,  it  may  bo  permissible  to  oay  OM 
word  as  to  the  composition  of  the  Convention  which  passed  it. 
This  Convention,  like  the  Conference  of  1890,  was  purely  parlia- 
mentary in  its  character.  It  was  chosen  by  Parliaments,  and  con- 
sisted entirely  of  members  of  Parliaments.  The  heterogeneous  and 
comprehensive  character  of  the  English  House  of  Commons  at  the 
present  day  is  apt  to  loud  EngUshmen  to  suppose  that  Colonial 
parliaments  are  similarly  comprehensive.  As  a  matter  of  fact  all 
representative  bodies  constituted  on  uniform  bases  tend  to  become 
the  possession  of  a  particular  class.  It  has  been  so  in  Engliab 
parliamentary  history.  It  is  not  so  just  now,  because  one  class 
is  being  pushed  out  and  another  class  is  pushing  its  way  in,  and 
there  is  a  meeting  of  the  waters,  But  in  Australia  a  social 
revolution  has  already  effected  the  change  which  is  being  efTecUd 
in  England.  As  a  consequence,  the  National  Convention  hardly 
represented  all  classes.  In  Australia,  as  a  general  nile,  neither  tbfl 
great  merchants  nor  the  great  landowners,  nor  the  most  eminent 
lawyers,  especially  those  lawyers  who  ultimately  become  Suprcma 
Court  judges,  are  to  be  found  in  Parliament.  It  is  evident  tlMt  a 
country  like  Australia  is  poorly  represented  by  any  assembly  which 
does  not  contain  some  reasonable  proportion  of  these  elemeotB. 
Unquestionably  there  were  lawyers  of  great  ability  in  the  ConvMi- 

>  Hen  Anhut^  in  OffiaiRl  Eecoivl,  pp.  371-6. 
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tion,  but  thej  were  not  lawyers  of  a  judicial  stamp,  and  an  observer 
can  hardly  help  suggesting  that  the  presence  in  the  Convention  of 
a  few  names  so  respected  as  those  borne  by  the  judges  of  the 
Supreme  Courts  of  the  Australian  colonies,  would  have  lent  an 
additional  guarantee  to  the  work  of  the  Convention. 

Of  the  fate  of  the  measure  it  would  be  rash  to  prophesy.  Its 
acceptance,  even  after  the  sanction  of  the  Imperial  authorities  has 
been  granted,  is  intended  to  be  purely  voluntary  in  the  case  of  each 
colony,  and  there  is  a  general  feeling  that  such  acceptance  can  only 
be  satisfactorily  ascertained  through  the  medium  of  a  plebiscite. 
It  is  not  proposed  to  take  any  further  steps  in  the  matter  until 
at  least  three  colonies  have  adopted  it.  If  there  is  little  enthusiasm 
for  the  movement^  there  is  little  oj^sition  to  it.  Other  questions 
excite  greater  interest.  It  may  be  that  the  bill  will  have  to  wait 
till  these  are  settled. 
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Adderley,  Mr.,  196,  197 

Addresses  to  Governor,  97,  98,  101,  110 

Agriculture,  Minister  of^  804 

*' Agricultural  AllotmenU,"  291,  292 

Agricultural  Areas,  287,  288,  289 

''Agricultural  and  Grazing  Lands,"  291, 

29 
Aliens,  may  not  sit  in  Parliament,  287, 

238 
"Appropriation  Act,"  281 
Assembly,  Legislative,  253-258 
Attorney-General,  284,  285 
Audit  of  Public  Accounts,  282-284. 
''Auriferous  Lands,"  292 
Australia,  first  colonised,  11 
Australian  Agricultural  Company,  35 

Bail,  355 

Bailiffs,  of  County  Courts,  350 

BaUot,  242 

Bankrupts,  etc,  238 

"Bank Sheet,"  the,  284 

Barry,  Sir  Redmond,  161,  176 

Batman,  John,  23 

Bearbrass,  27  {»ee  "Melbourne") 

Bishopric  of  Australia,  subdivided,  126 

Board  of  Trade,  4,  132 

Und  and  Works,  262,  285,  288, 

290,  291,  292,  295,  297 

Public  Health,  262,  263 

Boardit  of  Advice,  298,  299 

Border  Police,  46.  110 

Boroughs,  172,  328  {tee  "  Local  Govern- 
ment") 

Bourke,  County  of,  45 

District  Council  of,  90,  91.  127 

Bourke,  Sir  Richard,  claimi  Port  Phillip 

.  as  part  of  N.  S.  W.,  25;  his  action 
continued,  26  ;  vUits  Port  Phillip,  28 

Briber}',  243 

Budget,  the,  280-282 

Bye-elections,  240 

By-laws  (nee  "  Local  Government") 

Cabinrt  System,  206,  269-276,  375-384 
Cadet  Coriis,  302 


Canada  Act,  Mr.  Pitt's,  10 

Constitution  of,  193 

Capital  cases,  position  of  Governor  in, 
233 

"  Cash  Sheet,"  the,  284 

Central  and  Local  G<>vemments,  relations 
of,  363-365 

Central  Road  Board,  170,  171,  285 

Chairman  of  General  Sessions,  358 

Chief  Secretary,  278,  279 

Circuit  Courts,  175 

CivU  List,  of  1842,  73 ;  of  1850,  188, 
199,  219 

"aerical   Division,"  of  Public  Service, 
309,  310 

Clerk  of  the   Peace,  appointed  at  Mel- 
bourne, 29 

Collectors  of  Imposts,  282 

Colonial  Office,  200 

Colonial  Reform  Association,  147 

Commissioners   of   the  Treasury,   279, 
280 

Committee  of  Classifiers,  299 

Committees,  of  Privy  Council,  4 

Commons,  290 

Comptroller  of  Customs,  167 

Condell,  Henry,  first  Member  for  Mel- 
bourne, 83,  85 

Constitution,  of  1823,  12 

of  1828,  14 

of  1842,  69 

of  1850,  141-167 

of  1855,  190-198 

alteration  of,  246-249 

Constitutional  Bills  of  1849  and  1850,  in 
English  Parliament,  146-149 

Contracton.  Government,  238 

Convicts.  238.  321 

Council,  Executive,  of  N.  S.  W.,  18,  and 
Appendix  A 

of  Victoria,  157,  158,    179, 

193,   194,  207,  208,   231,  232,  207- 
276,  and  Appendix  B 

of   Foreign  IMantations,  3  ;  alwl- 


ished,  3  ;  revived,  3 ;  abolished,  4 
—  of  Trade,  8 
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Council,  Legislative,  of  1824,  12,  18 

of  1829,  16, 17,  43,  170 

of  1843,  69,  71,  83,  84,  85, 

90,  91,  97,  101,  104,  no.  111,  117, 
119,  123,  129,  134,  161-154 

of  1851  (Victorian),  141-144, 


161,  163,  179,  182,  183,  189,  210, 
214 

of  1855,  191-205,  250-252 


"Country "lands,  38,  286 
County  Courts,  849-352 
Criminal  Prosecution,  process  of,  321 
Cromwell,  colonial  policy  of,  2 
Crown,  its  constitutional  |x>sition,  1,  2 
"Crown  Colonies,*'  meaning  of^  11 

Lands,   24,   25.    33,   39,    94-121, 

137,  151,   177-188,   218,    219,   231, 

286-297 
Regulations,  of  1824,  34,  87 ; 

of  1831,  37,  44  ;   of  1840,  40,  43 ; 

of  1844,  108,  110  ;  of  1846,  111  ;  of 

1848,  103,  113-115 

Commissioners  of,  19,  110 

Districts,  40 

and  Survey,  Commissioner  of. 


285,  296 


Leases  Act,  of  1846,  111 
Sales  Act,  of  1842,  94,  95, 

184,  188,  193,  208  ;  protests  against, 

95 
Customs,  transfer  of,  164  ;  collection  of, 

281 

Deci^ration,  of  property  qualification, 

241 
Deeds,  Registry  of,  51 
Defence,  Minister  of,  300 

Council  of,  300 

Dendy,  Mr.  Henry,  case  of,  41,  42 
Deposits  by  candidates  for  Parliament, 

241 
District  Judge  of  Port  Phillip,  50 

Councils  {see  "Local  Government ") 

Road  Boards,  170.  172 

Districts,    squatting    («ec     "Squatting 

Districts  ") 
electoral,  70,  72,  77,  82 

Education,  222,  297-300 

Elections,  machinery  of,  78-80,  152-154, 
238-243 

Election  offences,  243,  244 

questions,  trial  of,  81,  84, 162,  244, 

245 

Elector's  rights,  239,  242 

Electoral  divisions,  238,  239 

registrars,  239 

Endowments,  municipal,  344 

English  Law,  how  far  binding  in  Vic- 
toria, 15 

Estimates,  ParlUmenUry,  280,  281 

Executive,  legal  position  of,  313-317 


Executive  Council  iut  *'  Council,  Execu- 
tive ") 
Exports  (<ee  "  Imports  ") 

"  Farm  BBS*  Commoxs,"  287 

Fawkner,Mr.,161,182, 187, 188. 190,210 

Federal  Council,  369-872 

Federation,  129,  184,  199,  366-374 

"  Fencing  Rate,"  295 

Feudal  land  system,  theory  of,  32 

Financial  Year,  account  of,  280-282 

••First  Division,"  of  Public  Service, 
809,  310 

Fitz  Roy,  Sir  Charies,  arrives,  111  ;  deals 
with  squatting  difficulty,  111  ;  de- 
spatches on  Separation,  128,  129  n.  ; 
made  Governor-General,  155;  arrange- 
ments thereupon,  156 

Fixed  price  system,  89,  41 

Forces,  naval  and  military,  300-302 

Forlonge,  Mr.,  187 

Franchise,  Parliamentary,  70,  142,  148, 
189,  251,  254 

Municipal,    331   (and   «ee   *•  Local 

Government ") 

••Free  Port,"  30 

'•  Free  Warehousing  Port,"  30 

••Full  Court,"  the,  319 

Gaol,  proclaimed  in  Port  PhilUii,  ^^ 

Geelong,  24 ;  police  magistrate  appointed, 
29 ;  first  land  sale  at,  38  ;  incorpor- 
ated, 61 ;  disputed  election  at,  162 ; 
claims  under  Constitution  of  1S50, 
79;  population  in  1850,  136;  two 
meml)ers  in  1851,  153 

•'General  Assembly,"  project  of,  184; 
abandoned,  147 

••  General  Hewitt,"  recommendations  sent 
by  tiie,  107 

General  Sessions  of  tiie  Peace,  357 

Gipps,  Sir  Gea,  modifies  Land  Regula- 
tions, 41  ;  his  remonstrance  followed. 
42  ;  criticism  of  Address  of  1848,  99 ; 
difficulty  over  Squatting  Question,  110, 
111  ;  leaves  thei colony.  111  ;  action 
with  respect  to  Sir  Thos.  Mitchell's 
election,  122  ;  abolishes  ••North  Aus- 
tralia," 126 ;  despatches  on  Separa- 
tion, 128 

Gladstone,  Mr.,  146,  147 

Gold,  discovery  of,  155,  160,  178  ;  effect 
on  Land  Question,  178,  181,  182 

Government  officials,  122,  135,  238 

Governor,  the,  his  powers  and  duties, 
230-235  ;  substitutes  for,  284,  285 

••Governor-in-Council,"  238,  240,  260, 
261,  275,  282,  286,  287,  293,  294, 
299,  303,  305,  806,  808,  318,  321, 
322,  327,  347,  349,  352,  354 

Governor-General,  184,  155,  156,  159, 
160,  178 


Giant,  Di«trict  Council  of,  90,  01 

Mr.,  !04 

Qnr,  Lord,  dspatchs  from,  102,  119, 

123,  131.  117.  ino.  IGS,  IBS,  lefl 
eleited    member   for  Mrlboiirne, 

180 
"  Qrleruiees,"  Rcsolnlions  of,  121 


lUiirm,  Mr.  W.  C,  ISl 

UsDtr,  Ur.  a  O.,  lOS 

Hob*an'*  B«f,  28 

Hope,  Mr.,  y>  8<iiutting  Bill,  lOS 

Hotham,  Sir  Chu.,  Ootninlwion,  169, 
180;  difflculty  wilh  Minirtein,  208- 
311  :  biaviewionBeiponiibleGov«rD- 
ment,  212 

Houn  of  Commoni,  Journali  of,  287 


Ivniimi  and  ExporU,  In  1B42,  86  i  in 

U60,    137;  iM   18GS,   221   (ind  mc 

Appeulii  V) 
lain*,  10 
InKilvencr,  Giurt  of,  ibd  procee^lngi  In, 

322,  323,  3Sa  n. 
tiup«(:tor-G«nonl  of  tlie  EdoutlMi  De- 

twrtinaat.  290 
Inspeclon  of  minei,  348 
Innrnetioiu,  Rejti.  at  IflGD,  IBS 

jHrmancRU  nf  1878,  231 

"[nteiDimllite"  DuUirU,  113 

JttlMiU,  ni>7  not  olt  In  Parliuncnt,  288  ; 
are,  CI  ^ide,  JnnUvu  of  tbe  Peaoe 
(am  "SupreniB  Oonrt,"  "Counlj 
Coorto,"  tie.) 

Jnrjr  (ritam,  iatrodacUoD  of,  IS 

Juatloe  of  tb«  Powe  (jh  "  Hagutnla  ") 

Joatlce,  HUiUtcir  of,  30*2 

LanD  QutimuN  (*h  under  "Squatting." 

"Crown  Landi") 
Land  and  RnilgraUon  Coinmluioiiiini,  SB. 

9fi,  103 
Land  and  Worka,  HoanI  otitn  "Board 

of  Und  and  Warhit ") 
"Lrnil  Online"  83 
Lang,  Dr.,  120.  127 
Latrobc,  Ifr.,  Suiwriatoideut,  2B 
-UaataoaatOavanor.lGi.  IGS,  ISt, 
'\1M.  ISO.  183.180 

)W*n  of,  S4G,  240 
imblj  (*M  *■  Aaiembly, 
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^mikU  (Mt  "Council,  I.esi*lati*«") 
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office  of  Oofcrnor.  330,  231 
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history  of,  328-328 

Milting  form  of,  320-387 

Loosdale.  Capt.   W.,  first  pnlice  ma^- 

trato  M  Port  Phillip.  27,  28,  181 
Low^  Hr.  Robert,  101,  101,  112,  IBft, 


MitniBTiUTBa  (generatly),  353-359 

Mallland,  Diilrirt  ConueU  of,  89 

"Hallee"  Landa.  200.  203-205 

Market,  Uelboume,  48 

Hayora  of  UunicipaliticB,  341,  342 

Melbourne  (farnierly  Bearbraai),  con- 
dition in  1836,  27  ;  first  meeting  at, 
28  1  uamed,  28  ;  obtuos  QaarUr  Ses- 
■ionn,  29  ;  Court  of  Requeils,  30 ; 
divided,  30;  made  "Free  Port"  and 
"Free  WareUonsing  Port,"  30;  fint 
land  ula  at,  3S  ;  market,  48  ;  fint 
Parlianinitary  electiona  In.  83  ;  retnm 
of  Mr.  CoDliell  for,  83  ;  of  Earl  Gray, 
130  ;  populitloD  in  1850,  136  ;  three 
mginiwrt  in  flrat  Victorian  l^islature, 
153;  corporation  of,  52-01,  70,  127, 
128.  918 

Miall,  Mr..  196,  107 

Uiueraia  on  Crown  Lamin,  101 

HiDia,  CoarU  o^  360-302 

Minister  of.  304 

MinioK,  aUtinticB  in  1855,  221 

biatricts,  339 

Dibtriet  Boarda,  339.  840 

Leaaei,  287 

Mtuli,t«n  of  Religion,  123,  194,  22S 

Mitcbtll,  SirThM.,  122 

"  Money  Bilk,"  256-258 

Morelon  Bay  Diilrict  (»«  "Queeua- 
Und  ") 

MnnioipalitiM  (if*  "  l<oci1  Gotrnirnrut ") 

Municipal  clsrka,  34S,  346 

rwlb,  831.  832 

aiirveyora,  346 

Navkjatiiim  Laws.  31 

NewcaaUs.  Duke  of,  185.  191 

New  colaniea,  jiowBr  to  cnalc.  75,  145 

New  Zealuid,  20,  TS.  808,  373 

NirtinLon,  Mr.,  1S7 

Nomination  of  mriilidatw  fur  Parllaniaut, 

341 
NomlDH  membpn  of  LiistalatirB  Counnll, 

12,  16.  89.  75 
"Non-Clerical  Divialon."  of  Public  8or- 

vii-B,  309.  810 
"  Nou-raalilenca  llconcni,"  'J»2 
"Xorlh  Auiitralia."  12fi.  11.^ 
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OFFiaAL  Staff,  of  N.  a  W.  in  1836, 17, 
18,19 

of  Port  PhiUip  in  1842,  63 

O'Shanassy,  Sir  John,  187 

Pakinoton,  Sir  John,  179, 190, 191, 196, 
197 

Palmer,  Mr.  J.  F.,  161,  187 

Parliament,  no  power  at  first  over  col- 
onies, 1 

"Victorian,"  236-249 

Parliamentary  Reports,  245 

*'  Pastoral  Lands,"  290,  291 

"Pastoral  Society  of  Australia  Felix," 
108 

Paymasters,  283 

Payment  of  members,  253,  256,  257 

Pensions  for  public  ofticials,  abolished, 
311 

Petty  Sessions,  Introduced,  19  ;  powers 
of,  356,  357  ;  procedure  at,  357 

PhiUip,  Governor,  his  commission,  11 

Police,  of  Port  Phillip  in  1842,  64 

of  Victoria,  305,  306 

Chief  Commissioner  of,  305,  306 

Magistrates,  appointed,  27,  28,  29 

Courts,  introduced,  19 

Poll,  at  Parliamentary  elections,  242 

Population  of  Port  Phillip  in  1842,  65  ; 
in  1850,  137  ;  in  1855,  220 

Portland  Bay  (squatting  district),  47 

Portland,  founded,  29 

Port  Phillip  (Victoria)  organised,  27  ; 
general  condition  iu  1842,  63 ;  in 
1850,  136-138 

Port  Phillip  Association,  23,  26 

Postma.ster-General,  285,  304 

Pre-emptive  right,  178,  181 

President  of  Board  of  Trade,  4,  9 

of  Legislative  Council,  240,  251 

l*re-sidents  of  shires,  342 

Privileges  of  Parliament  and  its  mem- 
bers, 237 

Privy  Council,  2 

committees  of,  2 

orders  of,  103,  112,  182,  184,  186 

as  Court  of  Appeal,  175,  324 

"  Profe*wioual  Division,"  of  Public  Ser- 
vice, 309,  310 

Property  Qualification  for  Legislative 
Council   250   251 

Public  Senice  Boanl,  262, 274,  299, 308, 
309,  310,  311 

Worship,   provision  for,   74,   133, 


144,  223 


places  of,  221 


"  Public  Account,"  the,  282-284 

Works,  commissioner  of,  285,  286, 

297 


Instniction,  Minister  of,  297 

QuABTEH  Sessions,  proclaimed  at  Mel- 
bourne, 29 


Queensland,  separate  existence  fore- 
shadowed, 42,  145  n.;  accomplished, 
367 

Questions,  to  voters  at  elections,  242 

Quit-Bents,  33,  35,  117-120 

Railways,  Minister  of,  802,  803 

Railway  Commissioners,  308 

"  Railway  Construction  Account,"  292 

Rates,  municipal,  342-344 

Receivers  of  Revenue,  282 

Registrars  of  Mining  Districts,  848 

of  County  Courts,  360 

Registry  of  D^ds,  51 

Representative  Oovemment,  introduced, 
69 

Requests,  Court  of,  established  at  Mel- 
bourne, 30 

Reservation  of  Bills  for  Royal  Assent, 
232 

Residence,  required  for  voters  at  elec- 
tions, 242 

"Responsible"  officials,  192,  198,  206- 
216,  255,  277,  288 

Returning  officers,  240,  241 

Revenue  of  Port  Phillip  in  1842,  65  ;  in 
1850,  137  ;  of  Victoria  in  1854,  217; 
in  1855,  219  (and  see  Appendix  C) 

clauses,  72,   73,   143,    252,    255- 

258 


collection  of,  282,  283 

expenditure  of,  283,  284 

Revision  Courts,  239,  240 

Roa<ls  and  Bridges,  91,  169,  327 

Roads  Trusts,  170 

Royal  Commission,  of  1854  (Land  Qaes- 

tion),  186,  187 
Russell,  Lord  John,  145,  147,  195,  198, 

199 

St.  Patrick^s  Hall,  first  meeting  of 
Victorian  Legislative  Council  at,  161 

School  Districts,  298 

Secretaries  of  State,  origin  and  history 
of,  5,  6  ;  no  part  of  Constitution,  7  ; 
now  always  in  Cabinet,  8 

Secretary  of  State  for  the  Colonies  ap- 
pointed, 6  ;  office  abolished,  7  ;  incor- 
poratetl  with  War  Department,  7 ; 
finally  separated,  199 

"  Selectors  "  (of  Crown  Lands),  286,  287, 
288,  289 

Separation  (of  Victoria  from  N.  S.  W.), 
125-135,  141 

Sessions  of  Parliament,  236 

"Settled"  Districts  113 

Sherifi's,  appointed  in  Port  Phillip,  51 

Shipping  (Victorian)  in  1842,  66  ;  in 
1850,  138 

Shires,  first  created,  328  (ate  "Local 
Government") 

Solicitor-General,  302 


INDEX 


403 


Soath  Aastralia,  organised,  20 ;  Bystem 

of  land  grants  in,  39  ;  roadn,  172 
Speaker,  of  the  Legislative  Council,  71, 

84.  161,  187,  211 
of  the  Leginlative  Assembly,  240, 

1244   254 
** Special''  land^  286,  287 
"S|»eciar*  snrveyK,  41,  42 
Squatting,  44,  45,  103,  107-116,  131. 

137, 178, 182. 185, 187, 188,  221,  28**, 

290 

Regulations  of  1836,  46 

of  1848,  113-115 

-  -  -  DistrictH,  47 

-  --Franchise,  116  (and  aee  "Crown 
Unds  ") 

Stanley,  Lord,  100,  109,  123 

"State  FoTvsts,"  293 

Stawell,  Sir  William,  161,  176,  234 

Sujierintendent  of  Port  Phillip  {see  *'  La- 
troU%  Mr.") 

Supi'ly,  Committee  of,  280,  281 

Sui.rfiiie  Court,  of  N.  S.  W.,  1.3,  14,  16 

of  Victoria,  144, 174, 175. 264,  265, 

318-321,  322,  323  w.,  331,  333,  351 

Surveyor-General.  285 

Surveyors  (Mining),  348 

'*  Swamp  Lands,"  292 

Swan  Kivcr  Settlement  ("  Western  Aus- 
tralia"), 20 

Teacheiik  in  Covemment  Nchools,  299, 

300 
"Timber  Reserven,"  293 
"Town"  lands,  38 
Tnule  and  Customs,   Commissioner  of, 

297 
Treasurer  of  the  colony,  279-284 

of  a  municipality.  342 

"Treating."  211 


"Trust  Fund,"  the,  283 

Undbr-Tkraklrbh  of  Port  Pliilip  ap- 

pointe4l,  29 
"  Undue  influence,"  214 
"Unsettletl"  Districts,  113 

Vacation  of  M*ats  in  Parliament,  238 
Van  Diemen's  I^nd  (Tasmania),  separ- 

ate<l  from  X.  S.  W.,  13  ;  roatls  in,  172 
Van  Diemen's  Land  Comiiany,  35 
"  Vermin,"  291,  295 
"Vermin  Districts,"  295 
Vice-Admiralty  Court,  tirst  established 

in  N.  S.  W.,  11  ;  of  Victoria,  323,  324 
Vice-President  of  Ikmrd  of  Trade,  4 
Victoria,   creation  of,   141  ;   boun<laries 

of,  132,  133, 141,  201,  202  ;  condition 

of.  in  1855,  217-223 
Vitrtorian  Railway  Commissioners,  263 
Volunteers  301,  302 
Votes  at  elections,  counting  of,  243 
return  of,  243 

Wagers  on  resulti  of  elections,  244 
Wariiens  of  Mining  Districts,  347 
"Water  Reserves"  293 
Water  Supply,  Commissioner  of,  304 
Ways  an<l   Means,   (*ommittee  of,  280, 

281 
Wearing  of  badges,  244 
Wentworth,  Mr.,  "protests"  of,  151 
Westenqtort  (Srjuatting  District),  47 
Westgarth,  Mr.,  151,  152 
Wheat,  average  yield  iM:r  acre,  297 
Willianistown,  named,  28 
Women,  ineligible  fur  Ijeg.  Council,  238 

for  municipal  council,  330 

Writs,  for  Parliamentar}*  elections,  240, 

241 
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FREEMAN  (PiuT.  E.  A.X-HiiTUiir  dp  t< 
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nmoaaM  WAHKimTnH  riii  Ek 
or  KHoLAHa  Wiik  ea  Appendb 
■lU.  FuHUiATIOH.  Ci.tn.  jr.U 
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Th«  Chi»  Pmoue  or 
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4U1.  u.  eJ.~Ot,  witb  Card>  of  WosU  f« 
Teiliiii  Colnor  VEbod.    41.  b^ 
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n*.  KdlU«,>lthNolu,brRn.WlLUUI 

B—MAM,  ILO.     11. 
OaUHHITN'i  VtcA*  nr  WAKiriwj).    Witb 
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Pep.  Bvo.    «.  6rf. 
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Mn.  E.  WooiHDi..*.     Bvo     t,.tJ. 
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Boolul'n.in'd  ^. 
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HAMERTON  (P.  G.).— Ti 


NfP.G 
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HAMERTON  JP.  G.l  — Kuiiak 
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Vol.  I.   8<w.    ati. 
HANSURV    (Duikl).  —  ScimcB 


HANDEL;  Li™  or. 
Crown  g>o.  tor.  «d^ 
HARDWICK  (V™.  ) 
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ii  Edition.    K.ti(.br 
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HARRISON  (Mix   >m)  » 
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Ancibnt  Athbhs,  IlliiMiued.  Cr.  •>! 

HARTE  (Bmi).— S«  p.  »9. 
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H  AR  WOOD  (Giofgi).  -Dubtaauebi 
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SKNSLOW  <R,-.  (H._Ti 
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Wilh  Unix,  Ac     y.  AdL 
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Si«,M.A.    II. 
VI.  HtSTOiv  OP  AuiMCA.      By  J.  A. 

Dovu.    With  Maih.  v.  U. 
VII.  Hisiom  or  EuiorKAH  CowHin. 
By  E.  J.  Pavkk,  M.A.  MtpL  4J.U 
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^■L  or  CASHAavuii.    Qvim  lvs>    ^.  ML 

-  Tiia  Iliad.     Edited,  wiih  I<ji(IUi  New* 
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louis,  LUL 
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•  uUH  CHiLuiwir.    By  P.C.  SiKjia. 
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By  ill*  tuw.    C>««  Srg.    ij. 
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IL  RiADU  AMD  COHPANIOK 

LAI.       By  C  B.  Cla»e^ 
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11  Ivo.     u.  dd. 
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at  Sir    Rona    LaTMUinub 


_„      rim  rmir  Book)     Wiib  Notu, 
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INGRAM  (T.  DuiiUri— 
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IRVING  Ue«ph>.— Akhals  or  Our  Tin. 
A  INumil  orETcnu,  Sacikl  uid  Palitlul, 
Han.  ud  Pcnim.  From  lb>  .'tcce.^uii  of 
Qneen  Vicutia  u  JiibitH  Day.  bung  tb* 
rim  nriy  y«n  of  Hb  Uajauyi  Kdia. 
latvoU.  8n>.-V(4.I.  JoDooltL'iBjr.W 
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/■iffl^i  KMI,m.    MuliHia  tin.    U. 

Hall.     Illuuniioiu  by  RA><nai.rH  Cald*- 
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JAMES  (RIfbi  Hon.  glrWIIIIaia  Mllbmrnak 

— TdmBiitiui  la  tmHA.    In.    lai.  tA 
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JEBB  (Praf.  R.  CX-Tlii  Attic 
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JELLETT  (Rev.  Dr.J— Thb  Eidm   Soi 
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ScuHu:  A  Tmati^k  oh  Logic  and 
SciENTiTic  Mbthou.    Cravn  Btd.    iti.M. 
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HAHCK.     EdiinJ.  with  an  lDiR>ducii«>,  fay 
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JEX-BLAKE  (Dr,  Sophui).— The  Cak 
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JOHNSON(W.E.).-AT«eATiwoHTr«wio. 
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JOHNSON    (Ptof.    W.    Wool«y).-CuE' 
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'    TniuUMd.  wiib  Nats  ud 

X   MOLLKR.-CErn<}u>  or 


bled  by  F.  Max  Mullkii. 
ducuon  by  Ludwic  Nan  A. 
i^.  eMCh,— Sold  «pBfEiEly.    ^ 
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Polybius,  —  The  History  of  the  Achaean 
League  as  contained  in  the  remains  of 
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With  Introduction,  Explanatory  Notes 
Critical  Appendix,  and  Lexicon.     5X. 

Tkt  following  arf  in  preparation : 

Demosthenes.— In  Midi  am.  Edited  by 
Prof.  A.  S.  Wilkins,  Litt.D.,  and  Her- 
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Herodotus.  Book  V.  Edited  by  Prot 
J.  Strachan,  M.A. 
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II1CHBU[T(U.1.-A  SiimMi 
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■ut  I.  Thk  Fau- 


UILTON.-Tioi ,- 

By  Prot   David  Musoh.    Vol  1..  ....* 
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Korr.    r.lobilRi.     u.Arf. 
TwoLiTTUiWAini.    r.lobeam     u.M 
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N  U-  C.).-Thi 
T  Sbknahd.    . 
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